Florida State University College of Law

Scholarship Repository
Staff Analysis

Florida Legislative Documents

1980

Session Law 80-028
Florida Senate & House of Representatives

Follow this and additional works at: https://ir.law.fsu.edu/staff-analysis
Part of the Legislation Commons

Recommended Citation
House of Representatives, Florida Senate &, "Session Law 80-028" (1980). Staff Analysis. 302.
https://ir.law.fsu.edu/staff-analysis/302

This Article is brought to you for free and open access by the Florida Legislative Documents at Scholarship
Repository. It has been accepted for inclusion in Staff Analysis by an authorized administrator of Scholarship
Repository. For more information, please contact efarrell@law.fsu.edu.

Committee Records
Record Series: Folder Title, etc.

H/S Committee Year

__ "_____J_u_�,;<�.;'

/I

,1

y'> -�-- ------�

,__\ '_->-------------;----- �-·�-( __j.___}_ L_c - --- .

,.

.. -;!� .

I,.

- <_, � O

/

--- ---

c

,

I

•

Location Cite #pp__ _

•
/'

I'

. �- -- - -

. -

.'�/

I

./

/J�?r-

I

I ·

·1
� l L l , Ld '
-- - -· --··-- - -----r------------it--------+--------l-----+--'----'--=---.,'---''---'-----------

---------------------+------------------ -

Senate/House
--------------------Page

?

Date

#pp

Joufnals
?
Page

Date

#pp

t----- -- ----------------- ·····--------- ------ll-----+---1--------------------1--------'----'---------------------------

Tape Recordings

t---t----+-------------------------------1-------�-----l-------- -----------1------lt-------------------------- - --- -------

-- --- ... ---- ----- -

,�_.._______.___________________________ _______ ,_______ ____________
__;

I

Other Documentation
-----Record series title, folder title, etc.--------

,

location Cite #pp

1------------------------------------------------i---------.. -

r---- - - .

-------------------1-------- -

Florida Legislature
History of Legislation
1980 Regular Session
Special Sessions C, D and E

prepared by:

Legislative Information Division
Joint Legislative Management Committee
Capitol Building, Room 826- 488-4371

FLORIOA LEGISLATURE - REGULAR SESSION - 1980
07/30/80

HISTORY OF HOUSE BILLS

17:51

04/08/80
04/22/ 80 HOUSE
04124/ 80 HOUSE
04 /28/80 HOUSE
05 /02/ 80 SENATE
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HOUSE
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-HJ 00088
PLACED ON SPECIAL ORDER CALENDAR
READ SECOND TIME -HJ 00244
READ THIPO TIME; PASSED; YEAS 107 NAYS
O HJ 00253
PECEIVED, REFERRED TO GOVERNMENTAL OPERATIONS
-SJ 00220
WITHOPAWN FROM GOVERNMENTAL OPERATION S; SUBSTITU T ED FOR
SB 115; PASSED; YEAS 40 NAYS
O -SJ 00261
SIGNED BY OFFICERS ANO PRESENTED TO GOVERNOR -HJ 00495
APPROVED BY GOVERNOR CHAPTER NO. 80-40 -HJ 00847

��GENERAL BILL/CS BY COMMERCE, MOFFITT ANO OTHERS (IDENTICAL CS/S 04001
� TPAOE & COMMERCE; CREHES FLORIDA ANTITRUST ACT OF 1980; PRl)Hl8ITS
ANTICOMPETITIVE CONDUCT & SPECIFIES LIABILITY THEREFOR; PPQVIDES
PFNALTIES & CIVIL REMEDIES; PROVIDES FOR JUDGMENT IN FAVOR OF STATE AS
PRIMA FACIE EVIDENCE, ETC. CPEATES 542.15-.36; AMENDS 542.12,.13;
PE?EALS 542.01-.11. EFFECTIVE DATE: 10/01/80.
03/12/80 HOUSE TARGETED FOR PRIVATE SECTOR IMPACT; TARGETED FOR STATE
FISCAL IMPACT; PREFILEO, REFERRED TO COM�ERCE,
APPROPRIATIONS
03/14/80 HOUSE SUBREfERREO TO SUBCOMMITTEE ON BUSINESS C COM�ERCJAL
LAW
04/08/80 HOUSE TARGETED FOR PRIVATE SECTOR IMPACT ; TARGETED FOR STATE
FISCAL IMPACT; INTRODUCED, REFERRED TO COMMERCE,
APPROPRIATIONS -HJ 00065; SUBREFERREO TD SU8CJMM!TTE<
ON BUSINESS & COMMERCIAL LAW
04/22/80 HOUSE COMM. REPORT: C/S BY COMMEPCE -HJ 00226; NOW IN
APPROPRIATIONS
04/23/80 HOUSE WITHDRAWN FROM APPROPRIATIONS -HJ 00235; PLhCEO QN
CALENDAR
05/01/80 HOUSE P LACED ON SPECIAL ORDER CALENDAR; C/S READ FIRST AND
SECOND TIMES -HJ 00300
05/05/80 HOUSE READ THIRD TIME; C/S PASSED; YEAS 107 NAYS
0
-HJ 00307; IMMEDIATELY CERTIFIED
05/06/80 SENATE PECEIVEO, REFERRED TO COMMHCE - SJ 00229; WITl-lOPAWN
FROM COMMERCE; SU8STITUTED FOP C/S S8 400: PASSED; YEAS
38 NAYS
1 -SJ 00239
05/13/80 HOUSE SIGNED BY OFFICERS ANO PRESENTED TO GOVEpNQR -HJ 004)7
05/20/80
APPROVED BY GOVERNOR CHAPTER NO. 80-28 -HJ 00626
H 0702 GE>;ERAL BILL BY EWING AND OTHERS !SIMILAR H 0 427, COMPAPF H 0402,
H 0410, CS/S 0189, S 07651
GASOLINE SALES; PROHIBITS ADVERTISEMENT OF RETAIL PRICE QF ANY GASOLINE
WITHOUT DISPLAYING, IN SAME MANNER, LOWEST RETAIL PRICE OF LEAD-FPEE
GAS, IF AVAILABLE; ELIMINATES PRESENT SECOND DEGREE MISDEMEANOR PENALTY
FOR VIOLATION QF SECTION; PROVIDES PERIOD OF TIME FOR COMPLIANCE, ETC.
AMENDS 526.111• EFFECTIVE DATE: 10/01/80.
03/12/80 HOUSE PREFILEO, REFERRED TO COMMERCE
03/14/80 HOUSE SUBREFERRED TO SUBCOMMITTEE ON BUSINESS C COMMERCIAL
LAW
04 /08/80 HOUSE INTRODUCED, REFERRED TO COMMERCE -HJ 00065; SUBREFERRED
TO SUBCOMMITTEE ON BUSINESS l COMMERCIAL LAW
06/07/80 HOUSE DIED IN COMMITTEE ON COMMERCE
H 0703 GENERAL BILL BY DUNBAR !COMPARE H 13161
CONDOMINIUMS; PEOUIPES A CONDOMINIUM OWNER TO PROVIDE HIS BUYER WI TH A
COPY OF THE DECLARATION OF CONDOMINIUM. CREATES 718.5065.
EFFECTIVE DA TE: 10/01/80.
03/12/80 HOUSE PREFILEO, REFERRED TO JUDICIARY
04/08/80 HOUSE INTRODUCED, REFERRED TO JUOIC !ARY -HJ 00065
06/07/80 fUUSE DIED IN COMMITTEE ON JUOIC IAPY
H 0704 LOCAL Bill BY CRAWFORD
POLK CO./CYPRESS GAROENS; PROVIDES FOR ISSUANCE OF A SPECIAL ALCOHOLIC
BEVERAGE LICENSE TO FLORIDA CYPRESS GARDENS, INC., & PESTAUPANT
ASSOCIATES, INC., TO BE OPERATED AT FLORIDA CYPRESS GARDENS.
EFFECTIVE DA TE: 07/05/80.
03/12/80 HOUSE PREFILEO, REFERRED TO COMMUNITY AFFAIRS, 0 EGULATED
INDUSTRIES l LICENSING
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RECEIVED, REFERRED TO K - 12 EDUCATION -HJ 00440
DIED IN COMMITTEE ON K - 12 EDUCATION

�ENERAL BILL/CS BY COMMERCE, HAIR ANO OTHERS (IDENTICAL CS/H 0 7011
��PADE & CDMHERCE; CREATES FLORIDA ANTITRUST .ACT OF 19BO; PROHIBITS
ANTICOMPETITIVE CONDUCT & SPECIFIES LIABILITY THEREFOR; PROVIDES
PE NALTIES & CIVIL REMEDIES; PROVIDES FOR JUDGMENT IN FAVOR Of ST.ATE AS
PRIMA F ACIE EVIDENCE, ETC. CREATES 542.15-.36; AMENDS 542.12-.13;
REPEALS 542.01-.11. EFFECTIVF DATE: 10/01 /80.
03/11/80 SENATE PREFILEO
03/19/80 SENATE REFERREO TO COMMERCE, JUO!CIARY-Clv!L
04/08/80 SENATE INTRODUCED, REFERREO TO COMMERCE, JUO!CIARY-C!Vll
SJ 00045
04/21 /80 SENATE EXTENSION OF TIME GRANTED COMMITTEE COMMERCE
04/23/80 SEN ATE COMM. REPORT: C/S BY COMMERCE -SJ 00193
04/25/80 SENATE NOW IN JUDICIARY-CIVIL -SJ �0193
04 /28/ 80 SENATE COMM. REPORT: FAVORABLE, PLACED ON CALENDAR BY
JUDICIARY-CIVIL -SJ 00192
05/06/80 SENATE P LACED ON SPECIAL ORDER CALENDAR; C/S READ FIRST TIME;
IOEN./SIM. HOUSE BILL SUBSTITUTED; LAID ON TABLE UNDER
PULE, IOEN./SIM./COMPARE BILL PASSED, REFER TO C/ S HB
701 (CH. 80-281 -SJ 00239
S 040 I GENERAL BILL BY HOLLOWAY (SIMILAR ENG/H 0440, COMPARE ENG/H 09541
SCHOOL SYSTEM PERSONNEL; AUTHORIZES EACH OIST. SCHOOL BOARD TO PROVIDE
TE RMINAL PAY FOR ACCUMULATED SICK LEAVE TO ITS EMPLOYEES AT TIMES OTHER
THAN NORMAL RETIREMENT; PROVIDES THAT TERMINAL PAY FOR NONINSTRUCTIONAL
STAFF SHALL BE COMPUTED IN SAME MANNER AS INSTRUCTIONAL STAFF, ETC.
AMENDS CH. 231. EFFECTIVE DATE: 07/0 1/80.
03/12/80 SENATE DREF!LEO
03/19/80 SENATE REFERRED TO EDUCATION, WAYS ANO MEANS
04/08/80 SENATE INTRODUCED, REFERRED TO EDUCATION, WAYS ANO MEANS
SJ 00045
04/14/80 SENATE COMM. REPORT: FAVORABLE BY EDUCATION -SJ 00097
04/15/80 SENATE NOW IN WAYS ANO MEANS -SJ 00097
05/05/80 SENA TE EXTENSION OF TIMF GRANTED COMMITTEE WAYS AND MEANS
05/13/80 SENATE EXTENSION OF TIME GRANTED COMMITTEE WAYS ANO MEANS
05/14/80 SENA TE WITHDRAWN FROM WAYS ANO MEANS -SJ 00306; PLACED ON
CAL ENO AR
06/06/80 SEN.AH PLACED ON SPfCIAL ORDER CALENDAR; WITHDRAWN FROM
CALENDAR, REFERRED TO �ULES ANO CALENDAR -SJ 01010
06/07/80 SENATE DIED IN COMMITTEE, IOEN./SIM./COMPARE BILL PASSED,
REFER TO HB 954 (CH. 80-3921
S 0402 GENERAL BILL BY HOLLOWAY
TRANSPORTATION DEPT.; REQUIRES o.o.T. TD R EIMBURSE CERTAIN UTILITY
OWNERS FOR COST OF REMOVING OR RELOCATING CERTAIN FACILITIES; PROVIDES
FOR CERTAIN REDUCTIONS FROM REIMBURSEMENT; AUTHORIZES USE OF BOTH
RESTP !CTEO & UNRESTRICTED STATE ROAD MONEYS & GAS TAXES FOR SUCH
REIMBURSEMENT. AMENDS 338.19. EFFECTIVE DATE: 10/01/80,
03/12/80 SENATE PREF!LEO
03/19/80 SENATE REFERRED TO TRANSPORTATION, WAYS ANO MEANS
04/08/80 SENATE INTPOOUCEO, PEFERREO TO TPANSPORTATION, WAYS AND MEANS
-SJ 00045
04/14/80 SENATE COMM. REPORT: FAVORABLE BY TRANSPORTATION -SJ 00097
04/15/80 SENATE NOW IN WAYS AND MEANS -SJ 00097
05/05/80 SEN ATE EXTENSION OF TIME GRANTED COMMITTEE WAYS ANO MEANS
05/13/80 SENATE EXTF.NSION OF TIME GRANTED COMMITTEE WAYS ANO MEANS
05/26/80 SENATE EXTENSION OF TIME GRANTED COMMITTEE WbYS AND MEANS
06/06/80 SENATE WITHDRAWN FROM WAYS AND MEANS; REFERRED TO RULES AND
CALENDAR -SJ 01010
06/07/80 SENATE DIED IN COMMITTEE ON RULES AND CALENDAR
5 0403 GENERAL BILL BY HOLLOWAY
PUBLIC SCHOOLS; AUTHORIZES EACH SCHOOL BOARD TO PARTICIPATE IN LOCAL
ZONING, PLANNING� BUILDING PROCESSES. AMENDS 235.193. EFFECTIVE DATE:
10/01/800
03/12/80 SENATE PREFILEO
03/19/80 SENATE REFERRED TO EDUCATION
CONTINUED ON NEXT PAGE
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act relating to interception of wire communications;
adding s. 934.02(10), Florida Statutes; defining law
enforcement agency; amending s. 934.03(2 )(g), Florida
Statutes; authorizing a law enforcement agency to
intercept and record incoming wire communications;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Subsection
Statutes, to read:
934.02

(10)

is

;idded to section 934. 02, Florida

Definitions.--As used in this chapter:

(10) "Law enforcement agency" means an agency of the state or a
pol1t1cal subdivision thereof, or of the United States,
1f the
primary responsibility of the a ency is the prevention and detection
o crime or the en orcement o t e penal, tra ic, or h1 hwa laws o
t is state, an
its agents and o 1cers are empowered by law to
conduct criminal invest1�ations and to make arrests.

LAWS OF FLORIDA

CHAPTER 80-28

CHAPTER 8()-28

exemptions;
providing
penalties;
providing civil
remedies; providing for judgment in favor of state ;is
prima facie evidence; providing for tolling of the
statute
of
limitations;
providing
enforcement
authority; providing for civil investig;itive demands;
providing duties
of
public
officPrs;
providing
jurisdiction
and
venue;
providing
rules
of
construction; providing for the
acti0n;,bility
of
continuing violations; transferring ss. <;4;,, 1;, ;inrl
'i42.13, Floricla St,atutes; repealing ss. c,4;,. n t-54,.11,
Florida Statutes; relating to combinations restricting
trade or
commerce;
providing
for
severability;
providing an effective date.
:
Be It Enacted by the Legislature of the State of Florida
54 2. 19,
542.15, 542.l"i, S4,.17, S42.IR,
Section 1. Sections
54,.27,
<;4;,,2r,,
542.24, 542.,5,
542.20, 542.21, 542.22, 542.23,
542.30, 542.31, 542.32, 542.35, ;inrl 54;,,3,:;, Fl 0r idc1
542.28, 542.29,
Statutes, are created to read:

(2 ) of section 934.03,

542.15 Short title.--This c1ct shall be known ;ind m;iy hP cited .as
the Florida Anti trust Act of l98 0 •

934.03 Interception and disclosure of wire or oral communications
prohibited.--

542.16 Purpose.--The Legislature declares it to be the purpose nf
this act to complement the body of federal law prohibiting restraints
of trade or commerce in order to foster effective competition. It is
the intent of the Legislature that this act shall be liberally
construed to accomplish its beneficial purpose.

Section 2. Paragraph (g) of subsection
Florida Statutes, is amended to read:

( 2)

(g)

It is lawful under this chapter for an employee of:

1. An ambulance service licensed pursuant to s. 401.25, a fire
station employing firefighters as defined by s. 633.30, a public
utility as defined by ss. 365.01 and 366.02, a law enforcement
agency, as defined by s. 934.02(10), or any other entity with
published emergency telephone numbers, or
2. An agency operating an emergency telephone number "911" system
established pursuant to s. 365.171,
to intercept and record incoming wire communications; however, such
public utility may intercept and record incoming wire communications
on published emergency telephone numbers only.
Section 3.

This act shall take effect upon becoming a law.

Approved by the Governor May 20, 1980.
Filed in Office Secretary of State May 20, 1980.
CHAPTER 80-28
Committee Substitute for H o use Bill No. 701
An

act relating to trade and commerce; creating ss. 542.15542. 32, s. 542.35, and s. 542.36,
Florida Statutes;
providing
definitions;
prohibiting anticompetitive
conduct and specifying liability therefor; providing
86

542.17 D efinitions.--Unless
a
different meaning is clearly
indicated by the context, for the purposes of this chapter, the terms
defined in this section h;ive the following meanings ascribed to the�:
(1) "Commodity" mec1ns any goods,
merchandise, wares, prorluce,
chose in action, land, article of commerce, or any other tangible or
intangible property, real, personal, or mixed, for use, consumption,
production, enjoyment, or resale.
(2 ) "Service" means any kind of activity performed in wh0le or in
part for economic benefit.
firm,
corporation,
individual,
any
means
( 3) "Person"
oraterl
partnership, limited partnership, incorporated or unincorplegal,
professional association, or any other
or
association
Florida,
commercial, or governmental entity, including the State of units of
its departments, agencies, political subdivisions c1nd
government.
(4) " Trade or commerce" means any economic activity of any type
whatsoever involving any commodity or service whatsoever.
(5) "Document"
in whatever form.

means

any stored or retained data or informati0n

(6 ) "Attorney General" includes not only the Att0rney General of
Florida but also any designee of the Attorney General, or any
assistant attorney general or special assistant attorney general.

87
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(7) "State attorney" includes not only the state attorneys of
Florida but also any designee of a state attorney, or any assistant
state attorney or special assistant state attorney.
contract,
commerce.- -Every
or
trade
of
542.18 Restraint
combination, or conspiracy in restraint of trade or commerce in this
state is unlawful.
542.19 Monopolization, attempts to monopolize, or combinations or
conspiracies to monopolize.--It is unlawful for any person to
monopolize, or attempt to monopolize, or combine or conspire witt1 any
other person or persons to monopolize, any part of trade or commerce
in this state.
542.20 Exemptions.--Any activity or conduct exempt under Florida
statutory or common law or exempt from the provisions of the
antitrust laws of the United States shall be exempt from the
provisions of this chapter.
542. 21

Penalties for violation.--

(I) Any natural person who violates any of the provisions of s.
542.18 or s. 542.19 shall be subject to a civil penalty of not more
Any other person who violates any of the provisions
than $100,000.
of s. 542.18 or s. 542.19 shall be subject to a civil penalty of not
more than $1 million.
(2) Any person who knowingly violates any of the provisions of s.
542.18 or s. 542.19, or who knowingly aids in or advises such
violation, shall be guilty of a felony, punishable by a fine not
exceeding SI million if a corporation, or, if any other person,
S!00,000 or imprisonment not exceeding 3 years, or by both said
punishments.
(3) The commencement of trial seeking civil penalties in any
action under this section shall bar any
criminal
subsequent
prosecution against the same person for violation of s. 542.18 or s.
542.19, based upon the same acts. The commencement of trial in a
criminal prosecution for violation of s. 542.18 or s. 542.19 shall
bar any subsequent action against the same person for recovery of
civil penalties under this section based upon the same acts, but
shall not bar a subsequent suit for damages or injunctive relief
under ss. 542.22 and 542.23.
(4) No action under s. 542.21 or s. 542.23 shall be commenced by
the Attorney General against any person who, at the time, is a
defendant in a suit filed by the United States for violation or
involving
laws
antitrust
federal
the
alleged violation of
substantially the same subject matter and seeking substantially the
same relief.
542.22

Suits for damages.--

(!) Any person who shall be injured in his business or property
by reason of any violation of s. 542.18 or s. 542.19 may sue therefor
in the circuit courts of this state and shall recover threefold the
damages by him sustained, and the cost of suit, including a
The court shall award a reasonable
reasonable attorney's fee.
attorney's fee to a prevailing defendant in any action under this
chapter for damages or equitable relief in which the court finds
88
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there was a complete absence of a justiciable issue of either law
fact raised by the plaintiff.

or

(2) The Attorney General, or a state attorney after receiving
written permission from the Attorney General, may bring a civil
action in the name of the state, as parens patriae on behalf of
natural persons residing in this state to recover on behalf of those
persons threefold the actual damages sustained by reason of any
violation of s. 542.18 or s. 542.19, and the cost of such suit,
including a reasonable attorney's fee. The court shall exclude from
the amount of monetary relief awarded in such action any amount of
monetary relief: which duplicates amounts which have been awarderl
for the same injury; which is properly allocable to natural persons
who have excluded their claims pursuant to subsection (3) (b); or
which is properly allocable to any business entity.
(3)

In any action under subsection (2):

(a) The Attorney General or state attorney shall, at such time,
in such manner and with such content as the court may direct, cause
If the
notice to be given to the proposed class by pub! ication.
court finds that notice given solely by publication woulrl deny d11P
process of law to any person or persons, the court shall direct
the
to
according
further notice to such person or persons
circumstances of the case.
(b) Any person on whose behalf an action is brought under
subsection (2) may elect to exclude from adjudication the portion of
the claim for monetary relief attributable to him by filing notice of
such election with the court within such time as specified in the
notice given pursuant to paragraph (a). The final judgment in such
action shall be res judicata as to any claim under this section by
any person on behalf of whom such action was brought and who fails lo
give such notice within the period specified in the notice given
pursuant to paragraph (a).
(c) No dismissal or compromise shall be entered without the
approval of the court, and notice, if any, of the proposed dismissal
or compromise shall be given in such manner as the court directs.
(d) Monetary relief shall be distributed in such manner as the
court in its discretion may authorize, subject to the requirement
that any distribution procedure adopted shall afford each person a
reasonable opportunity to secure his appropriate portion of the net
monetary relief.
(e) In any action under subsection (2) in which there has been a
determination that a defendant agreed to fix prices in violation of
s. 542.18, damages may be proved and assessed in the aggregat• by
statistical or sampling methods, by the comp11t;ition of i I !"gal
overcharges, or by such other reasonable system of estimating
aggregate damages as the court in its discretion may permit without
the necessity of separately proving the individual claim of, or
amount of damage to, persons on whose behalf the suit was brought.
to other remedies
addition
remedies.--In
542.23 Equitable
provided by this chapter, any person shall be entitled to sue for and
have injunctive or other equitable relief in the circuit courts of
this state against threatened loss or damage by a violation of this
chapter.
In any action under this section in which the plaintiff
89
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substantially prevails, the court shall award the cost
including a reasonable attorney's fee, to such plaintiff.

of

suit,

542.24 Consent decrees and settlement agreements.--In a civil
action maintained under this chapter by the Attorney General or a
state attorney, any parties to such action may petition the court for
entry of a consent decree or for approval of a settlement agreement.
The
proposed
decree or agreement shall set out the alleged
violations, future obligations of the parties, damages or other
relief agreed upon, and the reasons for entering into the consent
decree or settlement agreement.
542.2 5 Judgment in favor of state as prima facie evidence.--A
final judgment or decree entered in any civil or criminal proceeding
brought by the Attorney General or a state attorney under s. 542.21
or s. 542.23 to the effect that a defendant has violated s. 542.18 or
s. 542.19, or entered in any civil or criminal proceeding brought by
the United States Department of Justice under comparable federal laws
shall be prima facie evidence against such defendant in any civil
action or proceeding under this chapter brought by any other person
against such defendant as to all matters respecting which said
judgment or decree would be an estoppel as between the parties
thereto; provided that this section shall not apply to consent
judgments or decrees entered before any testimony has been taken.
542.26 Limitation of actions.- -Whenever any civil or criminal
proceeding is instituted by the Attorney General or a state attorney
to prevent, restrain, or punish any violation of this chapter, the
running of the statute of limitations in respect of every private
right of action arising under this chapter and based in whole or in
part on any matter complained of in said proceeding shall be
suspended during the pendency thereof, and for 1 year thereafter;
provided that whenever the running of the statute of limitations in
respect of a cause of action arising under s. 542.22(1) is suspended
hereunder, any action to enforce such cause of action shall be
forever
barred
unless commenced either within the period of
suspension or within the period of limitation.
542.27

Enforcement authority.--

(1)
The Attorney General, or a state attorney with written
permission
from
the
Attorney
General,
acting
jointly
or
independently, may commence and try all criminal prosecutions under
this chapter. Criminal prosecutions under this chapter shall be
commenced by indictment. With respect to commencement and trial of
such prosecutions, the Attorney General or a state attorney shall
have all the powers and duties vested by law with respect to criminal
prosecutions generally.
Incident to any investigation commenced
under this chapter, the Attorney General may participate in and
appear before a grand jury in assistance of any state attorney,
irrespective of the provisions of chapter 905.
(2)
The Attorney General is authorized to institute or intervene
in civil proceedings seeking the full range of relief afforded by
this chapter or by federal laws pertaining to antitrust or restraints
of trade on behalf of the state, its departments, agencies, and units
In addition, the Attorney General, as chief state
of government.
legal officer, may institute any action authorized under this
chapter, federal laws pertaining to antitrust or restraints of trade,
or similar laws of other states on behalf of natural persons in the
state.
90
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(3) Whenever the Attorney General, by his own inquiry or as a
result of a complaint, suspects that a violation of this chapter or
pertaining to restraints of trade is imminent,
laws
federal
occurring, or has occurred, the Attorney General may investigate such
suspected violation.
542.28

Civil investigative demand.--

(1) Whenever the Attorney General, or a state attorney with
appropriate jurisdiction and with the written consent of the Attorney
General, has reason to believe that any person may be in possession,
custody, or control of any documentary material relevant to a civil
antitrust investigation authorized in s. 542.27(3), he may, prior to
the institution of a civil or criminal proceeding thereon, issue in
writing and cause to be served upon such person a civil investigative
demand to:
(a)

Appear and be examined under oath;

(b)

Answer written interrogatories under oath; or

(c) Produce
and copying.
(2)

documents

or other tangible evidence for inspectir,n

The demand shall:

(a)
Be served upon the person in the manner required for servic <>
of process in this state or by certified mail showing receipt by the
addressee or by the authorized agent of the addressee.
(b) State the nature of the conduct constituting the violati0n 0f
this chapter or of the federal antitrust laws alleged to hav<>
occurred or where such a violation may be imminent.
(c)
Describe the class or classes of documentary material to b�
produced thereunder with such definiteness and certainty as to permit
such materials to be reasonably identified.
(d)
Prescribe a date and time at which the person must appear to
testify, under oath or affirmation, or by which to answer written
interrogatories or produce the documentary material for inspection or
copying, provided that such date shall not be less than 30 days from
the date of service of the investigative demand.
(e) Specify a place for the taking of testimony or for the
submission of answers to interrogatories, and identify the person who
is to take custody of any documentary material.
Inspection and
copying of documentary material shall be carried out at the place
where the documentary material is located or at such other plac� dS
may be thereafter agreed to by the person ,rnd s11ch designated
custodian.
Upon written agreement between the person and the
designated custodian, copies may be substituted
for
original
documents.
(3) No
such
demand
shall require the production of any
documentary material, the submission of any answers to written
interrogatories, or the giving of any oral testimony, if such
material, answers, or testimony would be protected from disclosure
under:
91
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(a) The standards applicable to subpoenas
tecum issued by a court of this state in aid
investigation; or

CHAPTER 80-28
or subpoenas duces
of a grand jury

(b) The standards applicable to a discovery request under the
Florida Rules of Civil Procedure, to the extent that the application
of such standards to any such demand is appropriate and consistent
with the provisions and purposes of this chapter.
(4) Nothing in this section, however, shall limit the power of
the Attorney General or a state attorney to require the appearance of
witnesses or production of documents or other tangible evidence
located outside the state.
(5) Within 30 days after the service of an investigative demand
upon any person or at any time before the return date specified
therein, whichever period is longer, the person served may file in
the circuit court in and for the county in which the person resides
or transacts business and serve upon the Attorney General or state
attorney a petition for an order of the court modifying or setting
The time all0wed for compliance in whole or in
aside the demand.
part with the demand as deemed proper and ordered by the court shall
not run while the petition is pending before the court. The petition
shall specify each ground upon which the petitioner relies in seeking
relief, and may be based upon the failure of the demand to comply
with the provisions of this chapter or upon any constitutional or
other legal right or privilege of such person.
(6) In case of failure of any person to comply in whole or in
part with a written investigative demand and where such person has
not filed a petition under subsection (5), any circuit court of this
state, upon application of the Attorney General or state attorney,
may issue an order requiring compliance.
Failure to obey the order
of the court shall be punishable as a contempt of court.
(7) The examination of all witnesses under this section shall be
conducted by the Attorney General, or a state attorney
with
appropriate jurisdiction, before an officer authorized to administer
oaths in this state. The testimony shall be taken stenographically
or by a sound recording device. Any person compelled to appear under
a demand for oral testimony pursuant to this section may be
accompanied, represented, and advised by counsel. Counsel may advise
such person, in confidence, either upon the request of such person or
upon counsel's own initiative, with respect to any question asked of
such person. Such person or counsel may object on the record to any
question, in whole or in part, and shall briefly state for the record
the reason for the objection. If such person refuses to answer any
question, the person conducting the examination may petition the
circuit court as provided by subsection (11).
(8) When
the
testimony
is fully transcribed, the person
conducting the deposition shall afford the witness, and counsel if
any, a reasonable opportunity to examine the transcript, and the
transcript shall be read to or by the witness, unless
such
examination and reading is waived by the witness. Any changes in
form or substance which the witness desires to make shall be entered
and identified upon the transcript by the officer, the Attorney
General, or a state attorney, with a statement of the reasons given
by the witness for making such changes. The transcript shall then be
signed by the witness, unless the witness waives the signing in
writing, is ill, cannot be found, or refuses to sign.
If the
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transcript is not signed by the witness within 30 days of his being
afforded
a
reasonable opportunity to examine it, the person
conducting the examination shall sign it and state on the record the
fact of the waiver, illness, absence of the witness, or the refusal
to sign, together with the reason, if any, given therefor.
Any
person required to testify or to submit documentary evidence shall be
entitled, on payment of reasonable costs, to procure a copy of any
document produced by such person and of his own testimony as
stenographically reported or in the case of depositions, as r•rlur•rl
to writing by or under the direction of the person taking the
deposition.
(9) Notwithstanding any of the provisions of chapter 119, it
shall be the duty of the Attorney General or a state attorney to
maintain the secrecy of all evidence, testimony, documents, work
product, or other results of such investigative demand. However, the
Attorney General or state attorney may disclose such investigative
evidence to:
(a)

Any court or tribunal in this state; or

other
law
enforcement authorities of the Federal
(b) To
hav2
restrictions
Government or other state governments that
confidentiality
similar to those contained in this
governing
subsection.
( 10)
The Attorney General shall have the authority to stipulate
to protective orders with respect to documents and information
submitted in response to an investigative demand under this section.

(11) The Attorney General or a state attorney m;,y request that
;,ny natural person who refuses to comply with any provisions of this
section
on
the grounds that the testimony or documents may
incriminate him shall be ordered by the circuit court to provide the
testimony or the documents.
Except in prosecution for perjury, a
natural person who complies with a court order to provide testimony
or documents after asserting a privilege against self-incrimination
to which he is entitled by law may not be subject to a criminal
proceeding, or to the civil penalty of s. 54,.21(1) with respect t0
the transaction to which he is required to testify or produce
documents.
Any natural person who fails to comply with such a court
order to testify or produce documents may be adjudged in contempt ;,nd
imprisoned until the time he purges himself of the contempt.
(12) While in the possession of the custodian and under such
reasonable terms and conditions as the Attorney General or a state
attorney
shall
prescribe,
documentary
materi;,l,
answers to
interrogatories, and transcripts of oral testimony shall be available
for examination by the person who produced such materials or answers,
or by any duly authorized representative of such person.
(13) Nothing contained in this section shall impair the authority
of the Attorney General or state attorney to:
(a)

Institute civil proceeding under s. 5�2.22.

(b) Lay before a grand jury of
violation of this chapter, to ir.voke
the production of evidencR before
complaint or criminal indictment
chapter.
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(14)
No person, knowing or having reason to believe that a demand
pursuant to this section is pending, shall:
(a) Alter, destroy, conceal, or remove any record, document, or
thing with the purpose of impairing its verity or availability in
such proceeding or investigation; or
(b) Make, present, or use any record, document, or thing, knowing
it to be false.
(c) Any person who violates any provision of this subsection
shall be guilty of a felony of the third degree, punishable as
provided in s. 775.082, s. 775. 083, or s. 775.084.
(1 5) When copies of documentary material made available pursuant
to an investigative demand are no longer required for use in a
pending proceeding, or absent any pending proceeding, are no longer
required in connection with the investigation for which they were
demanded, or at the end of 24 months following the date when the
material was made available, whichever is sooner, all copies of the
material shall be returned, unless a request to extend the period
beyond 24 months has been filed in the court in which a request for
an order compelling compliance pursuant to subsection (6) could be
filed. This subsection shall not require the return of any copies of
the documentary material that have passed into the control of any
court or grand jury.
542.29 Duty of public officers.--In any investigation and in any
criminal or civil action commenced pursuant to this chapter, it shall
be the duty of all public officers, and their deputies, assistants,
clerks, subordinates, or employees, to render and furnish to the
Attorney General or a state attorney, when so requested, assistance
and all information available in their official capacity.
542.30 Jurisdiction and venue.--Without regard to the amount in
controversy, a suit or proceeding brought under this chapter shall be
brought in the circuit court in and for any county in which the cause
of action arose, where any defendant resides, is found, or has an
agent, or in which any act in furtherance of the conduct prohibited
by this chapter occurred.
542.31 Action not barred as affecting or involving interstate or
foreign commerce.--No action under this chapter shall be barred on
the grounds that the activity or conduct complained of in any way
affects or involves interstate or foreign commerce. It is the intent
of the Legislature to exercise its powers to the full extent
consistent with the constitutions of this state and the United
States.
542.32 Rule of construction and coverage.--It is the intent of
the Legislature that in construing this chapter, due consideration
and great weight shall be given to the interpretations of the federal
courts relating to comparable federal antitrust statutes.
In
particular, the failure to include in this chapter the substantive
provisions of Section 3 of the Clayton Act, 15 U.S.C. s. 14, shall
not be deemed in any way to limit the scope of s. 542.18 or s.
542.19.
542.35 Remedies cumulative.--The remedies provided by this act
are cumulative of each other and of existing powers and remedies
inherent in the courts.
94
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542.36 Continuing violations.--Violations commenced prior to the
effective date of this act and continuing after the effective date
shall be actionable as provided in this chapter. The fact that ,any
conduct occurred prior to the effective date of this act shall not
affect its relevance in proving that a violation of this chapter has
occurred or is occurring.
F\nrida Statutes, are
Section 2. Sections 542.12 and 542.13,
transferred and renumbered as sections 542.33, and 542.34, Floriri,a
Statutes, respectively.
542. 0 5,
Section 3. Sections
542.01, 542.02, 542.03, 542.04,
542.06, 542.07, 542.08, 542.09, 542.10, and 542.11, Florida Statutes,
are hereby repealed.
Section 4. If any provision of this act or the ,appli,:ation
the
thereof to any person or circumstances is held invalid,
invalidity shall not affect other provisions nr appl i,:ations of the
invrl] id pr0visinn ,..�r
,act which can be given rffP.ct without the
application, and to this end the provisions o( this a,:� arP rJPcJ,ar Pd
severable.
Section 5.

This act shall take ef(ect October l, 1980.

Approved by the Governor May 20, 1980,
Filed in Office Secretary of State May 20, 1980.
CHAPTER 80-29
Senate Bill No. 440
An act relating to the place of filing in order to perfect a
security interest; amending s. 679.401 (1) (a), Florida
Statutes, and adding a new paragraph (d); providing for
the perfection of a security interest in certain
farming related security transactions by filing with
the clerk of the circuit court; providing for the
continuing perfection of a security interest previously
filed with the Department of State; providing ,an
effective date.
Be It Enacted by the Legislature of the State of Florida:
Section l. Paragraph (a)
of subsection (I) of section f;79.401,
Florida Statutes, is amended and new paragraph (d) is added to sairl
subsection to read:
679.401 Place
collateral.--

of

f i1 ing;

(1)
The proper place
interest is as follows:

to

erroneous

file

in

filing;

removal

of

order to perfect ,a security

If the collateral is equipment used in f11rming operations, or
(a)
farm products, or accounts, or general 1ntan 1bles ar1s1n
from or
re at1ng to t e sa e o
arm pro ucts by a armer, y recording rn
the office of the clerk of the c1rcu1t court 1n the county of the
debtor's elace of business 1f he has one, 1n the county of his chief
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Y).c.-rida House of Representatives - 1980
By Representative

HB 701

Moffitt

A bill to be entitled
An act relating to trade and commerce; creating
ss. 542.15-542.32, s. 542.35, and s. 542.36,
Florida Statutes; providing definitions;
prohibiting anticompetitive conduct and
specifying liability therefor; providing
exemptions; providing penalties; providing
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civil remedies; providing for judgment in favor

.D
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., Cl.
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of state as prima facie evidence; providing for
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tolling of the statute of limitations;
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providing enforcement authority; providing for
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civil investigative demands; providing duties
of public officers; providing jurisdiction and
venue; providing rules of construction;
providing for the actlonabllity of continuing
violations; transferring ss. 542.12 and 542.13,
Florida Statutes; repealing ss. 542.01-542.ll,

� � 18

Florida Statutes; relating to combinations

�Eg
::, ....

restricting trade or commerce; providing for

...,o

'] �
�
�
I
( c�
Cl...C

....

19

2'

23
2�

severability; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section l.

Sections 542.15, 542.16, 542.17, 542.18,

25 I 5 42.19, 542.20, 542.21, 542. 22, 542.23, 542.2�, 542.25,

(_'

26
27

18
'29

30

542.26, 542.27, 5�2.28, 542.29, 542.30, 542.31, 542.32,
542.35, and 542.36, Florida Statutes, are created to read:
542.15

Short tltle.--This act shall be known and may

be cl ted as the Florida Antitrust Act of 198 0.
542.16

Purpose.--The Legislature declares it to be the

311 purpose of this act to complement the body of federal law
CODIMC: Wo,,, h1 .............. � type o,e d•letlon1 fro,n existing lnw; word, 1111,derlin•d or• odditlon1,
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prohibiting restraints of trade or commerce in order to foster
effective competition.

It is the intent of the Legislature

attorney, or any assistant state attorney or special assistant 11.3

1.18/3

state attorney.

that this act shall be liberally construed to accomplish its
beneficial purpose.

1.18/4 '-"

Definitions.--Unless a different meaning is

1.18/4

clearly indicated by the context, for the purposes of this

1.18/6

542.17

542.18

41 contract, combination, or conspiracy in restraint of trade or
commerce in this state is unlawful.
542.19

chapter, the terms defined in this section have the following

(1)

"Commodity" means any goods, merchandise, wares,

101 produce, chose in action, land, article of commerce, or any
11 I other tangible or intangible property, real, personal, or
121 mixed, for use, consumption, production, enjoyment, or resale.
13

(2)

15

(3)

"Service" means any kind of activity performed in

141 whole or in part for economic benefit.

"Person" means any individual, corporation, firm,

161 partnership, limited partnership, incorporated or

1.28
1.29

1.29
1.30

171 unincorporated association or professional association, or any

18

other 1eg a 1, commercial, or governmental entity, including the

20

subdivisions and units of government.

19 State of Florida, its departments, agencies, political
21

(4)

"Trade or commerce" means any economic activity of

221 any type whatsoever involving any commodity or service
231 whatsoever.
24

( 5)

"Document" means any stored or retained data or

1.31
1.32
1.33
1.34
1.34

251 information in whatever form.

1.35

26

1.35

(6)

"Attorney General" includes not only the Attorney

VI General of Florida but also any designee of the Attorney
�I General, or any assistant attorney general or special

1.35/1

�I assistant attorney general.

1.35/2 '-"

30

1.35/2

(7)

"State attorney" includes not only the state

311 attorneys of Florida but also any designee of a state
2
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1. 35/3

Monopolization, attempts to monopolize, or

combine or conspire with any other person or persons to
101 monopolize, any part of trade or commerce in this state.
11

1.18/9

1.3
1.3
1.3

for any person to monopolize, or attempt to monopolize, or

1.18/7
1.18/8

1.3
1.3

combinations or conspiracies to monopolize.--It is unlawful

1.18/7

meanings ascribed to them:

Restraint of trade or commerce.--Every

542.20

Exemptions.--Any activity or conduct exempt

121 under Florida statutory or common law or exempt from the

1.3
1.3
1.3
1.3

131 provisions of the antitrust laws of the United States shall be J!.3

14 I exempt from the provisions of this chapter.
15

542.21

16

(1)

Penalties for violation.--

1.3

Any natural person who violates any of the

171 provisions of s. 542.18 or s. 542.19 shall be subject to a
181 civil penalty of not more than $100,000.

1.3
1.3.

Any other person who 11.3.

191 violates any of the provisions of s. 542.18 or s. 542.19 shall
201 be subject to a civil penalty of not more than $1 million.
21

(2 )

Any person who knowingly violates any of the

221 provisions of s. 542.18 or s. 542.19, or who knowingly aids in
231 or advises such violation, shall be guilty of a felony,
241 punishable by a fine not exceeding $1 million if a

1.3!

1.3'

1. 3!

251 corporation, or, if any other person, $100,000 or imprisonment I 1.3!

al not exceeding 3 years, or by both said punishments.

1.3!

27

1.3!

(3 )

The commencement of trial seeking civil penalties

�I in any action under this section shall bar any subsequent

1.3!

�I criminal prosecution against the same person for violation of
301 s. 542.18 or s. 542.19, based upon the same acts.

The

31/ commencement of trial in a criminal prosecution for violation
3
CODIMG: Word, in�� type are deletions from existing low; words underlined ore additions.

1.3�

1 70-3"37-2 -0

170-337-2-0

of s. 542.18 or s. 542.19 shall bar any subsequent action

1.35/2 3

monetary relief awarded in such action any amount of monetary

1.35/4

this section based upon the same acts, but shall not bar a

1. 35/241"""

the same injury; which is properly allocable to natural

1.35/4

against the same person for recovery of civil penalties under
subsequent suit for damages or injunctive relief under ss.
542.22 and 542.23.
(4)

No action under s. 542.21 or s. 542.23 shall be

commenced by the Attorney General against any person who, at

81 the time, is a defendant in a suit filed by the United States
for violation or alleged violation of the federal antitrust

101 laws involving substantially the same subject matter and
111 seeking substantially the same relief.
12
13

542.22
(1)

Suits for damages.--

1.35/2 5

16 recover threefold the damages by him sustained, and the cost
1
17 of suit, including a reasonable attorney's fee.

persons who have excluded their claims pursuant to subsection
(4)

1.35/2 5
1. 35/2 7
1.35/28

1.35/29

1.35/29

1.35/31

(b); or which is properly allocable to any business entity. ll.35/4
(4)

1.35/2 6

Any person who shall be injured in his business or Jl.35/30

14 property by reason of any violation of s. 542.18 or s. 542.19
1
15 may sue therefor in the circuit courts of this state and shall

relief:

which duplicates amounts which have been awarded for

(a)

In any action under subsection (3):

The Attorney General or state attorney shall, at

such time, in such manner and with such content as the court

9 may direct, cause notice to be given to the proposed class by
1
10 publication. If the court finds that notice given solely by

11 publication would deny due process of law to any person or
1
12 persons, the court shall direct further notice to such person

1. 35/4

1.35/4

1.35/4
1.35/4

1.35/5

131 or persons according to the circumstances of the case.

1.35/5

15 under subsection (3) may elect to exclude from adjudication

1.35/5

14

(b)

Any person on whose behalf an action is brought

1.35/5

1.35/3.r

16 the portion of the claim for monetary relief attributable to

1.35/5

In any action under this section, the fact that a

1.35/33

181 such time as specified in the notice given pursuant to

1.35/5

WI or otherwise limit recovery; however, the court shall exclude

1.35/34

WI judicata as to any claim under this section by any pPrson on

1.35/5

nl such notice within the period specified in the notice given

1.35/5

24

1.35/5

18

(2)

191 person has not dealt directly with the defendant shall not bar

211 from the amount of monetary relief awarded in such action any

221 amount of monetary relief which duplicates amounts which have

1.35/35

nl been awarded for the same injury.

1.35/36

25 receiving written permission from the Attorney General, may

1.35/37

24

(3)

The Attorney General, or a state attorney after

U bring a civil action in the name of the state, as parens

1.35/36

V patriae on behalf of natural persons residing in this state to jl.35/38

281 recover on behalf of those persons threefold the actual

1. 35/39r'

�

1.35/40

�I damages sustained by reason of any violation of s. 542.18 or

s. 542.19, and the cost of such suit, including a reasonable
I
31 attorney's fee. The court shall exclude from the amount of
4
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1.35/41

171 him by filing notice of such election with the court within
191 paragraph (a).

The final judgment in such action shall be res 11.35/5

211 behalf of whom such action was brought and who fails to give
nl pursuant to paragraph (a).
(c)

No dismissal or compromise shall be entered

25 without the approval of the court, and notice, if any, of the
1
U proposed dismissal or compromise shall be given in such manner jl.35/5
VI as the court directs.
28

(d)

Monetary relief shall be distributed in such

�I manner as the court in its discretion may authorize, subject

JOI to the requirement that any distribution procedure adopted
31

5
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shall afford each person a reasonable opportunity to secure
his appropriate portion of the net monetary relief.
(e)

In any action under subsection (3) in which there 1.35/63

has been a determination that a defendant agreed to fix

l.

assessed in the aggregate by statistical or sampling methods,

l.
35/65

prices in violation of s. 542.18, damages may be proved and
by the computation of illegal overcharges, or by such other

reasonable system of estimating aggregate damages as the

court in its discretion may permit without the necessity of

IOI separately proving the individual claim of, or amount of

111 damage to, persons on whose behalf the suit was brought.
12

542.23

Equitable remedies.--In addition to other

131 remedies provided by this chapter, any person shall be

141 entitled to sue for and have injunctive or other equitable

151 relief in the circuit courts of this state against
threatened

16 loss or damage by a violation of this chapter. In any
action
1
17 under this section in which the plaintiff substantially

181 prevails, the court shall award the cost of suit, including
a

191 reasonable attorney's fee, to such plaintiff.
20

1.35/6
2

542.24

agreements.--In

Consent decrees and settlement

2l1 a civil action maintained under this chapter by the

Attorney nl General or a state attorney, any parties to such
action may

231 petition the court for entry of a consent decree or for
Ml approval of a settlement agreement.

The proposed decree or

as prima
542.25
of state
shallJudgment
set out in
thefavor
alleged
violations,
future
51 agreement
2nl
facie
3�01I obligations
evidence.--A
final
judgment
or
decree
entered
any
of the parties, damages or other relief in
agreed

35/64

1.35/6
8
1.
35/68
1.
35/69
1.35/7
0

1.35/72
1.35/7
3
1.35/7
4
1.35/7
4
1.35/7
5
1.35/7
6

1.35/7
8

1.35/7
9
l.
35/80

l.35/80
or

proceeding
brought
the
Attorney
General or a
1.35/81
V
andcriminal
the reasons
for entering
intobythe
consent
decree
I upon, 311

state
11.35/82 agreement.
DI settlement
or

6

CODING: Word� ,n �».�type ore de letion!> from exts.t1ng law; words underlined are
additions.

attorney under s. 542.21 or s. 542.23 to the effect that a

defendant has violated s. 542.18 or s. 542.19, or entered in

l.

3: any civil or criminal proceeding b:ought by the United States

l.3: Department of Justice under comparable federal laws shall be

prima facie evidence against such defendant in any civil

l.
35/66
1.35/6
7

civil

170-337-20

61 3:
action or proceeding under this chapter brought by any other
1.3:
person against such defendant as to all matters respecting

l.

which said judgment or decree would be an estoppel as between

1.35 the parties thereto; provided that this section shall not

101 apply to consent judgments or decrees entered before any
35 11 I testimony has been taken.
1.35 12

542.26

l.

Limitation of actions.--Whenever any civil or

l.35 131 criminal proceeding is instituted by the Attorney General or a

11.35 141 state attorney to prevent, restrain, or punish any violation

ll.35 151 of this chapter, the running of the statute of limitations in
161 respect of every private right of action arising under this

1.35 171 chapter and based in whole or in part on any matter complained
181 of in said proceeding shall be suspended during the pendency

l.

35 191 thereof, and for 1 year thereafter; provided that whenever the

[1.35 201 running of the statute of limitations in respect of a cause
1. 35
211 action arising under s. 542.22(1) is suspended hereunder,
of
any
nl action to enforce such cause of action shall be forever barred
[1.35 231 unless commenced either within the period of suspension or
24[ within the period of limitation.

1.35 25

l. 35 26

542.27
(1)

Enforcement authority.--

The Attorney General, or a state attorney with

1.35, 271 written permission from the Attorney General, acting jointly
DI or independently, may commence and try all criminal
35. �I prosecutions under this chapter.

Criminal prosecutions under

l.35, JOI this chapter shall be commenced by indictment.

1.

With respect

1.35, 311 to commencement and trial of such prosecutions, the Attorney
7
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General or a state attorney shall have all the powers and

1.35/102

generally.

1.35/10

duties vested by law with respect to criminal prosecutions

Incident to any investigation commenced under this

chapter, the Attorney General may participate in and appear
before a grand jury in assistance of any state attorney,

irrespective of the provisions of chapter 905.
(2)

The Attorney General is authorized to institute or

intervene in civil proceedings seeking the full range of

9 relief afforded by this chapter or by federal laws pertaining
1
10 to antitrust or restraints of trade on behalf of the state,

111 its departments, agencies, and units of government. 'In

111 addition, the Attorney General, as chief state legal officer,
131 may institute any action authorized under this chapter,

federal laws pertaining to antitrust or restraints of trade,
1
15 or similar laws of other states on behalf of natural persons

14

161 in the state.
17

(3)

Whenever the Attorney General, by his own inquiry

181 or as a result of a complaint, suspects that a violation of

211 may investigate such suspected violation.

22

1
23

542.28

(1)

�I control of any document or other tangible evidence relevant to
V an investigation authorized in s. 542.27(3), he may, prior to
I
n the institution of civil or.criminal proceedings, issue in
n writing and cause to be served upon that person an
l
30 investigative demand to:
31

(a)

Appear and be examined under oath;
8
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(a)

1.35/110
1.35/111
1.35/11
1.35/113

1.35/115

1.35/117

Produce documents or other tangible evidence for

The demand shall:

Be served upon the person in the manner required

the addressee.
(b)

State the section or sections of this chapter or

2.3

2. 5

2.5

2.6

121 imminent.

2.7

111 or the section or sections where such a violation may be
13

(c)

Describe the class or classes of documents or

141 other tangible evidence with sufficient specificity to allow
15

16

them to be reasonably identified.
(d)

Prescribe a date and time at which the person must

171 appear to testify, under oath or affirmation, or by which to
181 answer written interrogatories or produce the documents or

191 other tangible evidence, provided that such date shall be not
�I less than 30 days from the date of service of the
21

1
22

investigative demand.
(e)

Specify a place for the taking of testimony or for

DI the production of evidence and interrogatories, and identify

2(1 the person who is to take custody of the documents or other

1.35/119

271 out at the place where the documents or evidence is located

1.35/121

2.2

101 of the federal antitrust laws alleged to have been violated,

251 tangible evidence; however, inspection and copying of

1.35/121

2.2

showing receipt by the addressee or by the authorized agent of 12.4

1.35/118

1.35/12

2. 1

for service of process in this state or by certified mail

1.35/107

1.35/116
1
Whenever the Attorney General, or a state attorney 1.35/116

�I person has information or is in possession, custody, or

(2)

1.35/106

1.35/108

Answer written interrogatories under oath; or

inspection and copying.

1.35/106

Civil investigative demand.--

241 with appropriate jurisdiction, has reason to believe that any

(c)

1.35/105

191 this chapter or federal laws pertaining to restraints of trade 11.35/114
�I is imminent, occurring, or has occurred, the Attorney General

(b)

2.7
2.8

2.9
2.10

2.11

1

2.12
2.12

12.13
2.13/1

�I documentary material or other tangible evidence may be carried 12.13/2:
nl where such visitorial investigation is designated by the
nt Attorney General or a state attorney.

30

(3)

2.13/3

2.13/4'

No such demand shall require the production of any 12.13/4�

311 documentary material, the submission of any answers to written 12.13/5
9
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interrogatories, or the giving of any oral testimony, if such
material, answers, or testimony would be protected from

disclosure under:
(a)

jury investigation; or

The standards applicable to a discovery request

under the Florida Rules of Civil Procedure, to the extent that

9 the application of such standards to any such demand is
1
10 appropriate and consistent with the provisions and purposes of

111 this chapter.
12

(4)

Nothing in this section, however, shall limit the

131 power of the Attorney General or a state attorney to require
141 the appearance of witnesses or production of documents or
151 other tangible evidence located outside the state.
(5)

16

2.13/6

The standards applicable to subpoenas or subpoenas J2.13/7

duces tecum issued by a court of this state in aid of a grand
(b)

170-337-2-0

Within 30 days after the service of an

17 1 investigative demand upon any person or at any time before the

2.13/8
2 .13/8
2 .13/9

2.13/10

2.13/11

2.13/11

2.13/12
2.13/13
2.13/14

18 return date specified therein, whichever period is longer, the 12.13/15
1
19 person served may file in the circuit court in and for the
201 county in which the person resides or transacts business and

21

serve upon the Attorney General or state attorney a petition

M

with the demand as deemed proper and ordered by the court

n

n

for an order of the court modifying or setting aside the
demand.

The time allowed for compliance in whole or In part

2.13/19

�

2.13/22

m

31

privilege of such person.

10
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5 General or state attorney, may issue an order requiring
6 1 compliance.

Failure to obey the order of the court shall be

(7)

2.13/23

2.13/2�'
2.13/2€

2.13/27
2.13/2E

punishable as a contempt of court.

The examination of all witnesses under this

2.13/2E

9 chapter shall be conducted by the Attorney General, or a state J2.l3/2�
1
10 attorney with appropriate jurisdiction, before an officer
11 authorized to administer oaths in this state.
l2

The testimony

2.13/31

shall be taken stenographically or by a sound recording

13 device.

Any person compelled to appear under a demand for

14 oral testimony pursuant to this section may be accompanied,
15 represented, and advised by counsel.
16

Counsel may advise such

person, in confidence, either upon the request of such person

2.13/3;

2.13/3:

2.13/3�

17 or upon counsel's own initiative, with respect to any question 12.13/3�

18 asked of such person.

Such person or counsel may object on

19 the record to any question, in whole or in part, and shall

n provided by subsection (11).

VI petitioner relies in seeking relief, and may be based upon the 12.13/21
chapter or upon any constitutional or other legal right or

41 circuit court of this state, upon application of the Attorney

2.13/18

12.13/20

failure of the demand to comply with the provisions of this

such person has not filed a petition under subsection (5), any

2.13/16
2.13/17

2.13/23

whole or in part with a written investigative demand and where 12.13/24

20

25 shall not run while the petition is pending before the court.
1
� The petition shall specify each ground upon which the
n

In case of failure of any person to comply in

(6)

�

22

24

briefly state for the record the reason for the objection.
such person refuses to answer any question, the person

conducting the examination may petition the circuit court as
(8)

If 12.13/3E

When the testimony is fully transcribed, the

25 person conducting the deposition shall afford the witness, and
a

counsel if any, a reasonable opportunity to examine the

V transcript, and the transcript shall be read to or by the
n

�

30

31

witness, unless such examination and reading is waived by the
witness.

Any changes in form or substance which the witness

desires to make shall be entered and identified upon the

transcript by the officer, the Attorney General, or a state
11.

2.13/3{
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attorney, with a statement of the reasons given by the witness
for making such changes.

The transcript shall then be signed

by the witness, unless the witness waives the signing in

writing, is ill, cannot be found, or refuses to sign.

If the

transcript is not signed by the witness within 30 days of his

2.13/47

2.13/50

81 the record the fact of the waiver, illness, absence of the

2.13/51

9 witness, or the refusal to sign, together with the reason, if
1
10 any, given therefor. Any person required to testify or to

2.13/52

12 reasonable costs, to procure a copy of any document produced

2.13/54

1 1 submit documentary evidence shall be entitled, on payment of

13 by such person and of his own testimony as stenographically

141 reported or in the case of depositions, as reduced to writing

151 by or under the direction of the person taking the deposition.

16

(9)

It shall be the duty of the Attorney General or a

17 I state attorney to maintain the secrecy of all evidence,

2.13/53

22

(b)

Any court or tribunal in this state; or

To other law enforcement authorities of the

231 Federal Government or other state governments that have
24 restrictions governing confidentiality similar to those
1
" contained in this subsection.
26

(10)

The Attorney General shall have the authority to

27 stipulate to protective orders with respect to documents and
1
� information submitted in response to an investigative demand
nl under this section.

30

(11)

The Attorney General or a state attorney may

311 request that any natural person who refuses to comply with any
12
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complies with a court order to provide testimony or documents
after asserting a privilege against self-incrimination to

which he is entitled by law may not be subject to a criminal

8 proceeding, or to the civ !l penalty of s. 542.21(1) with
1
9 respect to the transaction to which he is required to testify

101 or produce documents.

Any natural person who fails to comply

2.13/57

2.13/59
2.13/60

2.13/61

2.13/62
2.13/63
2.13/6

2.13/65

2.13/65

2.13/66

2.13/6
3.0/1
3.0/2

3.0/3
3.0/5

11 with such a court order to testify or produce documents may be 13.0/6
1
12 adjudged in contempt and imprisoned until the time he purges

151 the authority of the Attorney General or state attorney to:

2.13/60

(a)

2.13/6

2.13/56

WI attorney may disclose such investigative evidence to:

21

Except in prosecution for perjury, a natural person who

131 himself of the contempt.

2.13/58

However, the Attorney General or state

2.13/6'

2.13/55

181 testimony, documents, work product, or other results of such
191 investigative demand.

or documents may incriminate him shall be ordered by the

circuit court to provide the testimony or the documents.

2.13/49

being afforded a reasonable opportunity to examine it, the

person conducting the examination shall sign it and state on

provisions of this section on the grounds that the testimony

2 .13/46

14

(12)

16

(a)

17

(b)

Nothing contained in this section shall impair

Institute civil proceeding under s. 542.22.

Lay before a grand jury of this state evidence

3.0/7

3.0/7
3.8

3.9

3.9

18 concerning a violation of this chapter, to invoke the power of 13.10
1
19 a court to compel the production of' evidence before a grand
WI jury, or to file a civil complaint or criminal information

211 alleging a violation of this chapter.
22

(13)

24

(a)

No person, knowing or having reason to believe

nl that a demand pursuant to this section is pending, shall:

Alter, destroy, conceal, or remove any record,

3.11

3.12

3.12

3.12/1

3.12/1

251 document, or thing with the purpose of impairing its verity or 13.12/2
261 availability in such proceeding or investigation; or

3.12/3

�I thing, knowing it to be false.

3.16

27

(b)

Make, present, or use any record, document, or

n

(c)

Any person who violates any provision of this

JOI subzection shall be guilty of a felony of the third degree,
31

13
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punishable as provided in s. 775.082, s. 775.083, or s.

775.084.

(14)

When copies of documentary material made

available pursuant to an investigative demand are no longer

required for use in a pending proceeding, or absent any

pending proceeding, are no longer required in connection with

the investigation for which they were demanded, or at the end

81 of 24 months following the date when the material was made
available, whichever is sooner, all copies of the material

101 shall be returned, unless a request to extend the period
11 beyond 24 months has been filed in the court in which a
12 request for an order compelling compliance pursuant to
13 subsection (6) could be filed.

This subsection shall not

141 require the return of any copies of the documentary material

15 that have passed into the control of any court or grand jury.
16

11

18

542.29

Duty of public officers.--In any investigation

and in any criminal or civil action commenced pursuant to this
chapter, it shall be the duty of all public officers, and

191 their deputies, assistants, clerks, subordinates, or

WI employees, to render and furnish to the Attorney General or a

3.16/2

shall be barred on the grounds that the activity or conduct

3.16/2

3.16/2

foreign commerce.

3.16/2

3.16/3

3.16/4
3.16/5

�I furtherance of the conduct prohibited by this chapter
nl occurred.

30

542.31

Action not barred as affecting or involving

311 interstate or foreign commerce.--No action under th!$ chapter
14

COOING: Words in�� type ore deletions from ••isting low; words underli"•d ore additions.

Rule of construction and coverage.--It is the

intent of the Legislature that in construing this chapter, due

3.16/2

3.16/2

3.16/2

3.16/8

121 3 of the Clayton Act, 15

interpretations of the federal courts relating to comparable
In particular, the failure to

111 include in this chapter the substantive provisions of Section

3.16/2

Remedies cumulative.--The remedies provided by

3.16/2

131 any way to limit the scope of s. 542.18 or s. 542.19.

3.16/10

151 this act are cumulative of each other and of existing powers

3.16/1

3.16/12

3.16/13

3.16/15

3.16/17

3.16/18
3.16/1

3.16/19
3.16/20

14

542.35

_ ies inherent in the courts.
161 and remed
17

542.36

Continuing violations.--Vlolatlons commenced

181 prior to the effective date of this act and continuing after
191 the effective date shall be actionable as provided in this
WI chapter.

The fact that any conduct occurred prior to the

211 effective date of this act shall not affect its relevance in

221 proving that a violation of this chapter has occurred or is
nl occurring.
24

Section 2.

Sections 542.12 and 542.13, Florida

251 Statutes, are transferred and renumbered as sections 542.33,
Ml and 542.34, Florida Statutes, respectively.
VI

Section 3.

Sections 542.01, 542.02, 542.03, 542.04,

nl 542.05, 542.06, 542.07, 542.08, 542.09, 542.10, and 542.11,
nl Florida Statutes, are hereby repealed.

30

3.16/2

s, 14, shall not be deemed in

u.s.c.

3.16/9

241 amount in controversy, a suit or proceeding brought under this 13,16/16

26 county in which the cause of action arose, where any defendant
1
v resides, is found, or has an agent, or in which any act in

542.32

101 federal antitrust statutes.

3.16/15

251 chapter shall be brought in the circuit court in and for any

51 constitutions of this state and the United States.

3.16/7

3.16/6

23

Jurisdiction and venue.--Without regard to the

exercise its powers to the full extent consistent with the

3.16/2

3.16/14

542.30

It is the intent of the Legislature to

81 consideration and great weight shall be given to the

211 state attorney, when so requested, assistance and all
221 information available in their official capacity,

complained of in any way affects or involves interstate or

Section 4.

If any provision of this act or the

311 application thereof to any person or circumstances ls held
15
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3.16/3

3.16/3

3.16/3

3.16/3
3.16/3

3.16/3

3.16/3

3.16/3

3.16/3

3.16/3
3.16/4

3.16/4

3.16/4
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invalid, the invalidity shall not affect other provisions or
applications of the act which can be given effect without the
31 invalid provision or application, and to this end the
provisions of this act are declared severable.
Section 5.

This act shall take effect July 1, 1980 •

•••••••••••••••••••••••••••••••••••••••••
HOUSE SUMMARY

10
11
12
13
14
15
16
17
18

Creates the Florida Antitrust Act of 1980. Prohibits
contracts, combinations, or conspiracies to monopolize or
to restrain trade or commerce. Provides for civil
penalties of up to $100,000 for natural persons, and up
to $1 million for corporations and other persons.
Authorizes a civil action by anyone injured by a
violation of the act and authorizes the Attorney General
or a state attorney to bring a civil action on behalf of
Authorizes the recovery of
natural persons so injured,
treble damages in such civil actions. Authorizes the
Attorney General or a state attorney to commence and try
all criminal prosecutions under the act. Authorizes the
Attorney General or a state attorney to issue a civil
investigative demand in investigating violations or
suspected violations of the act, pursuant to which a
person may be required to appear and be examined under
oath, to answer written interrogatories under oath, or to
produce documents or other tangible evidence for
inspection and copying. Makes it a third degree felony
to alter or conceal evidence that is the subject of an
investigative demand.

19
20
21
22
23
2,
25
26
27
:18
19
30
31

16
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Fl.irida House of Representatives - 1980

CS tor H B 701

By Committee on Commerce and Representatives Moffitt
and L. R. Hawkins
A bill to be entitled

An act relating to trade and commerce; creating

ss. 542.15-542.32, s. 542.35, and s. 542.36,

Florida Statutes; providing definitions;
prohibiting anticompetitive conduct and

specifying liability therefor; providing

r--:�

exemptions; providing penalties; providing
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civil remedies; providing for judgment in favor
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of state as prima facie evidence; providing for
tolling of the statute of limitations;

providing enforcement authority; providing for
civil investigative demands; providing duties

of public officers; providing jurisdiction and
venue; providing rules of construction;

providing for the actionability of continuing

violations; transferring ss. 542.12 and 542.13,
Florida Statutes; repealing ss. 542.01-542.11,

Florida Statutes; relating to combinations

restricting trade or commerce; providing for
severability; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1 .

Sections 542.15, 542.16, 542.17, 542.18,

542.19, 542.20, 542.21, 542.22, 542.23, 542.24, 542.25,
542.26, 542.27, 542.28, 542.29, 542.30, 542.31, 542.32,

542.35, and 542. 36, Florida Statutes, are created to read:
542,15

Short title.--This act shall be known and may

542.16

Purpose.--The Legislature declares it to be the

291 be cited as the Florida Antitrust Act of 1980.

30

311 purpose of this act to complement the body of federal law
CODIHC: W•r.1 1 1 ft � �
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prohibiting restraints of trade or commerce in order to foster
effective competition.

It ls the intent of the Legislature

that this act shall be liberally construed to accomplish Its

1.18/3

beneficial purpose.

1.18

clearly indicated by the context, for the purposes of this

1.18/6

meanings ascribed to them:

1.10

542.17

Definitions.--Unless a different meaning is

chapter, the terms defined in this section have the following
(l )

"Commodity" means any goods, merchandise, wares,

101 produce, chose in action, land, article of commerce, or any

111 other tangible or Intangible property, real, personal, or
(2)

"Service" means any kind of activity performed in

151

(3)

"Person" means any_lndividual, corporation, firm,

141 whole or in part for economic benefit.

161 partnership, limited partnership, incorporated or

111 unincorporated association or professional ,issociatlon, or any

l.18/7

l.18/8

l. 28

l.29

l.29

l.30

181 other legal, commercl,il, or governmental entity, including the l1.31
19

,:.,,

;I(-

State of Florida, Its departments, ,igencies, political
subdivisions and units of government.

..

)'. · 21
. J !-· . 20

whatsoever:

{�;:_J

{�-��'

t:,::
- \2

:p :�I

� .\,...
.

"Trade or commerce• means· any economic ,ictlvlty of

(4)

any type whatsoever involving any commodity or service

:\

11

I•�

(5)

"DocUlllent" means any stored or retained data or

Jcmation in whatever ·form.

(6) · ".Attorney General• includes not only the Attorney

G neral of Florida but ,ilso any designee of the .Attorney
�

}£ )I _General, or any assistant attorney general or special

; �.t� {�·••l•��n-t .,ttorney general.

{. � ir:

-

·t,;�, ... C"">- ... - �·

'ti,�-, 171:··· •state attorney• includes not only the state
-,.:::;'�._.-·:.;��
·- -;•·
orida but also any designee of a state

..

--·:

l

. ;,�f �- �;�-

2

1.,i .. a fr•• e■hti119 law; worth ynd�rlire-d or• addition,.

31

1.18/4

111 mixed, for use, consumption, production, enjoyment, or resale. ll.18/9

13

attorney, or any assistant state attorney or special assistant 11.,
state attorney.
542.18

Restraint of trade or commerce.--Every

contract, combination, or conspiracy in restraint of trade or

commerce in this state is unlawful.
542.19

Monopolization, attempts to monopolize, or

l.:
l.:
l.:

l.:

combinations or conspiracies to monopolize.--It is unlawful

l.:

combine or conspire with any other person or persons to

l.:

for any person to monopolize, or attempt to monopolize, or
lOI monopolize, any part of trade or commerce in this state.

11

542.20

Exemptions.--Any activity or conduct exempt

121 under Florida statutory or common law or exempt from the

l.

l.

1.

131 provisions of the antitrust laws of the United States shall be 11.

141 exempt from the provisions of this chapter.

15

542.21

16

(1)

Penalties for violation.--

A ny natural person who violates any of the

171 provisions of s. 542.18 or s. 542.19 shall be subject to a

181 civil penalty of not more than $100,000._
i

l.

1.

l.

Any other person who 11.

l.32

19

l.33

21

l.34

23

l.35

25 I corporati6'H'r=-oi-, if any other person, $100,000 or imprisonment 11.

1.31. 35

l 3
.

1.35/2
1.35/2

1.35/3

20

violates any l of the provisions of s.,·542.18 or.s. 542.19 shall

be subject to a civil penalty of not more than Sl million.
(2)

>.ny person who knowingly violates any of the

22 provisions of s. 542.18 or s. 542.19, or who knowingly aids In
or advises such violation, shall be guilty of a felony,

2, punishable by a fine not exceeding $1 million if a

26

not exceeding 3 years, or by both said punishments.

28

2</

in any action under this section shall bar any subsequent
�criminal prosecution against the same person for violation of

31

commencement of trial in a criminal prosecution for violation

27

30

(3)

The commencement of trial seeking civil penalties

s. 542.18 or s. 542.19, based upon the same acts.

The

3
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.

of s. 542.18 or s. 542.19 shall bar any subsequent action
against the same person for recovery of civil penalties

under this section based upon the same a cts, but shall not

bar 22
a subsequent
suit for dama ges or injunctive relief
542.
and 542. 23.
under ss.
(4)

No action under s. 542.21 or s. 542.23 shall
be

commenced by the Attorney General against any person who,

at the time, is a defendant in a suit filed by the United

for violation or alleged violation of the federal
States
antitrust 10 laws involving substantially the same subject

matter and

111 seeking substantia lly the same relief.

17
13
542.22
personfor
whodamages.-shall be injured in his business or
Any Suits
ll.35/30
(1)
14 property by reason of any violation of s. 542.18 or s.

15
lt

17
16

19

10

542.19 may sue therefor in the circuit courts of this state

a nd shall recover threefold the damages by him susta ined, and
the cost of suit, including a reasona ble attorney's fee.
The court shall award·a reasonable attorney's fee to a

prevailing defendant in any action under this chapter for

damages or equitable relief in which the court finds there

was a complete absence of a justicia ble issue of either law
lll the
or fact raised by
plaintiff.
ll
(2) The Attorney General, or a state attorney after
ll

l<

receiving written permission from the Attorney Genera l, may

:16

patriae on behalf of natura l persons residing in this state

ll

:17
1:111
i

bring a civil action in the name of the state, as parens

to recover on behalf of those persons threefold the actual

damages sustained by rea son of a ny violation of s. 542.18 or
s. 542.19, a nd the cost of such suit, including a reasonable

4
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for the sa me injury; which is properly allocable to natural

1.35/2
5
1.35/2
6
1.35
.e

1.35/2
8
1.35/2
9
1.
35/29
1.35/3
1
1.35/3
2
l.35/3
3

1.35/3
4

1.35/3
5
1.35

1.35
,.

1.35/3
8
1.35
/

11

persons
whowhich
have is
excluded
their
claims pursuant
to
(3)
(bl; or
properly
allocable
to any business
entity.
11
subsection
(3)
In a ny action under subsection'(2):

1.35/2
4
1.35
/

1.35/4
0
JO
1.
attorney's fee. The court shall exclude from the amount of
35/41
31
monetary relief awarded in such action any amount of monetary 1.35/4
2

nl

relief:• which duplicates amounts which have been awarded

1.35/2
3

The Attorney General or·state attorney shall,

(a)

at such time, in such manner and with such content as the

court may direct, cause notice to be given· to the proposed

class by publication.

If the court finds that notice given

would deny due process of law to any person or
101 solely
publ !cation
by
111 persons, the court shall direct further notice to such

person 1:11 or persons a ccording to the circumstances of the

(b) Any person on whose behalf an action ls
brought
141 under subsection (2) may elect to exclude from
adjudication
i the portion of the claim for monetary relief attributable to
13
case.

i

him by filing notice of such election with the court within

16

such time as specified in the notice given pursuant to

16

judicata as to any claim under this section by any person
res
on

17
10
19

:11

paragraph (a).
I

\

The final judgment in such action shall be

behalf of whom such action was brought and who fails to

give such notice within the period specified in the notice
221 pursuant to paragraph

(a).given

No dismissal or compromise shall be
231
entered
(c)
�I without the approval of the court, a nd notice, if any, of

the 211 proposed'""'arrmissal or compromise sha ll be given in such

manner 26
27

,B

n

30
31

as the court directs.
(d)

Moneta ry relief shall be distributed in such

manner as the court in its discretion may authorize,
subject

,.

to the requiremen(-that any distribution procedure adopted

5
shall afford each person a reasonable
opportunity to

secure Word, lrt .......... ........,. tyfH' en d,l,tiena fro,.. ••htin9 le•;••'''� •r•
CODIHC:
edditi..-i1.
his appropriate portion of the net monetary relief.

li'0-3:371, .: 4-0
(e)

In any action under subsection (2) in which
there

has been a determination that a def endant agreed to f ix

prices in violation of s. 542.18, damages may be proved and

assessed in the aggregate by statistical or sampling methods,
by the computation of illegal overcharges, or by such other
court
in its discretion may permit without the necessity of

reasonable syst em of estimating aggregate damages as t he

shall be prima facie evidence against such def endant in any

1. 3

1.35/64

States Department of Justice under comparable federal laws

1.35/

civil action or proceeding under this chapter brought by any

jl.35/66

respecting which sai� judgment or decree would be an estoppel

other person against such def endant as to all matters

1.35/68

bef ore any testimony has been taken.

111 remedies provided by this chapter, any person shall be

1.35/69

l3

542.23

Equitable remedies.--In addition to other

relief

in the circuit courts of this state against

14 loss or damage by a violation of this chapter.
threatened
15

16

action under this section in which the plaintif f

In any

substantially prevails, the court shall award the cost of

17 I suit,
reasonable
attorney's
fee, to such plaintiff.
including
a

181

542.24

Consent decrees and settlement

agreements.--In 191 a civil action maintained under this chapter
by the Attorney �I General or a state attorney, any parties to
such action may 211 petition the court f or entry of a con.sent
decree or !or

2il approval of a settlement agreement.

�

1. 3

91 damage to, persons on whose behalf the suit was brought.

121 entitled to sue f or and have injunctive or other equitable

�

any civil or criminal proceeding brought by the United

as between the parties thereto, provided that this section

10

f!

1.35/63

1.35/67

separately proving the individual claim of , or amount of

I
I

170-337,1;-40

The proposed decree or

23! agreement shall set out the alleged violations, future

21\ obligations of the parties, damages or other relief agreed

2�1 upon, and the reasons f or entering into the consent decree
27 26i settlement
542.25 agreement.
Judgment in f avor of state as prima !acie
or
n

:l9

evidence.--}; f inal judgment or decree entered in any civil or
criminal proceeding brought by the Attorney General or a

state attorney under s. 542.21 or s. 542.23 to the effect that

31 I
JC
a defendant has violated s. 542.18 or s. 542.19, or entered in
CODIHC.L • .,;.
oddition1.

la....,_..........,_,.,,.•••

6

411el•ti•"• fr•llf'I eai1tint law; word, ynd•din•d ore

l.35/68

1.35/70

1.35/72
1.35/73

shall not apply to consent judgments or decrees entered

542.26 Limitation of actions.--Whenever any civil
or
111 criminal proceeding is instituted by the Attorney General or

10

a 121 state attorney to prevent, restrain, or punish any

of this chapter, the running of the statute of
l3
violation

11

1

5

limitations in

respect of every private right of action arising under this

chapter and based in whole or in part on any matter
complained of

in said proceeding shall be suspended during

l.3
1.3

1. 3

1. 3
1. 3

11.:0

1. 3
l.;

1.35/75

171 the
thereof,
and for 1 year thereaf ter; provided that whenever the
pendency
16
11.;
18 running of the statute of limitations in respect of a cause of
1
19 actl�n arising under s. 542.22(1) is suspended hereunder, any

1.;

1. 35/78

n

1.:

1.35/74
1.35/74

1.35/76

1.35

l.35/80

1.35/

1.35/81
1.35;02
1.35/83

201 11.:
action to enforce such cause of action shall be forever barred IJ
.:
21 unless commenced either within the period of suspension
23

24

25

26
l.
27
.
2ll
•
:l9

or within the period of limitation.
542.27

(})

Enforcement authority.--

The Attorney General, or a state attorney

writtenwith
pl?'r111-ission from the Attorney General, acting
jointly
or independently, may commence and try all criminal

prosecutions under this chapter. Criminal prosecutions
under
this chapter shall be commenced by indictment. With respect

to commencement.,and 1rial of such prosecutions, the
Attorney
30 General or a state attorney shall have all the powers and
1.
31 duties vested by law with respect to criminal
prosecutions

7
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J
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generally.

Incident to any Investigation commenced under this

chapter, the Attorney General may participate In and appear

before a grand jury in assistance of any state attorney,
Irrespective of the provisions of chapter 905.
(2)

The Attorney General ls authorized to Institute or

intervene ln civil proceedings seeking the full range of

relief afforded by this chapter or by federal laws pertaining
to antitrust or restraints of trade on behalf of the state,
!ts departments, agencies, and units of government.

1.35/104

1.35/106

1.35/107
1.358,

Produce documents or other tangible evidence for

2. 2

(2)

The demand shall:

2. 2

inspection and copying.

l.35/10

1.35/9

( C)

(a)

Be served upon the person In the manner required

5 for service of process in this state or by certified mail
1
6 showing receipt by the addressee or by the authorized agent of 12.4
the addressee.

2.5

violation of this chapter or of the federal antitrust laws

2. 5

(b)

State the nature of the conduct constituting the

In

1.35/110

111 may institute any action authorized under this chapter,

1.35/111

11 I imminent.

1.35/112

13\ material to be produced thereunder with such definiteness and

1.35/113

151 Identified.

101 add ition, the Attorney General, as chief state legal officer,
lll federal laws pertaining to antitrust or r estraints of trade,

131 or slmilar laws of other states on behalf of natural persons
HI in the state.
l�I

(3)

Whenever the Attorney General, by his own inquiry

161 or as a result of a complaint, suspects that a violation of

171 this chapter or federal laws pertainir.g to restraints of trade ll.35/114

161 is imminent, occurring, or has occurred, the Attorney General
191 may investigate such suspected violation.

2()
ll

542.28

(1)

Civil investigative demand.--

2j: the Attorney G�neral, has reason to believe that any person

l4\ may be in possession, custody, or control of any documentary

25\ material relevant to a civil antitrust investigation

lei authorized Ins. 542.27(3), he may, prior to the Institution
271 of a civil or criminal proceeding thereon, issue in writing

28\ and cause to be served upon such person a civil investigative

2'1 \ demand to:

30

31

( a)

(b)

Appear and be examined under oath;

Answer written interrogatories under oath; or
8

CODING: W•,tl• I■�� ty,. ••• tleleli•n1 fr•• eici1tin9 law; word, vnd�rlirte;d ore- oddition1,

101 alleged to have occurred or where such a violation may be

ll

( c)

Describe the class or classes of documentary

141 certainty as to permit such materials to be reasonably

2. 5

2. 5

2.5

2. 5
1 2.5

16
(d)
Prescribe a d ate and time at "'hich the person must /2.5.
1
17 appear to testify, under oath or affirmation, or by which to

1.35/115

18

1.35/116

20\ shall not be less than 30 days from the date of service of the

1.35/117

ll

1.35,W

24

person who ls to take custody of any documentary material.

1.35/122

26

carried out at the place where the documentary material ls

28

2. 5,

by the person and such designated custodian.

2. 5,

Whenever the Attorney General, or a state attorney jl.35/116

2ll with appropriate jurisdiction and with the written consent of

2. 3

l.35�

1.35/12 1
1.35/1.35/125

1.35/125
2.l

19

1

answer written Interrogatories or produce the documentar}'

material for inspection or copying, provided that such date

ll I investigative demand.

23

15

27

29

30
JI

( e)

2. 5,

2. 5,
2. 5;

Specify a place for the taking of testimony or for /2.5;

the submission of ans�ers to Interrogatories, and identify the
Inspectlo;-I�ci copying of documentary material shall be

located or at such other place as may be thereafter agreed to

.,.. ·

Upon written

agreement bet..,een·fhe person and the designated custodian,

copies may be substituted for original documents •
9
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2. 5,

2.5,

170-337A-4-0
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(3)

No such demand shall require the production of any 12.5/18

documentary material, the submission of any answers to written

interrogatories, or the giving of any oral testimony, if such

,1 material, answers, or testimony would be protected from
disclosure under:-·
{a)

2.5/2@

The standards applicable to subpoenas or subpoenas 12.5/21

duces tecum Issued by a court of this state in aid of a grand
jury investigation; or·
(b)

2. 5/1 9

The standards applicable to a discovery request

2.5/22

2.5/22

10\ under the Florida Rules of Civil Procedure, to the extent that 12.5/23

I

2.5/

l\ chapter or upon any constitutional or other legal right or

2.5/

privilege of such person.

(6) , In case of failure of any person to comply in

. 4\ whole .or in part with a written investigative demand and where
such person has not filed a petition under subsection (5), any

6\ circuit court of this state, upon application of the Attorney
General or.state attorney, m ay issue an order requiring
compliance.

Failure to obey the order of the court shall be

9\ punishable as a contempt of court.

10

(7)

The examination of all wl tnesses under this

2.5/
2.5/
2.5/
2. 5,

2.51
2.5,
2.5,

11\ the application of such standards to any such demand is

2.5/24

111 section shall be conducted by the Attorney General, or a state \2.5,

13\ this chapter.

2.5/25

13\ authorized to administer oaths in this state.

2.5/26

15 device.

2.5/27

111 represented, and advised by counsel.

121 appropriate and consistent with the provisions and purposes of

14
15

16

(4)

Nothing in this section, however, shall limit the

power of the Attorney General or a state attorney to require

the appearance of witnesses or production of documents or

17\ other tangible evidence located outside the state.
18

(5)

Within 30 days after the service of an

19\ Investigative demand upon any person or at any time before the

2.5/25

2.5/28

20\ return date specified therein, whichever period is longer, the 12.5/29
21\ person served may file In the circuit court In and for the

2l\ county in which the person resides or transacts business and
23\

serve

upon the Attorney General or state attorney a petition

241 for an order of the court modifying or setting aside the

251 demand.

The time allowed for compliance in whole or In part

�

31

petitioner relies in seeking relief, and may be based upon the
failure of the demand to comply with the provisions of this
10

;:�.J;.� �'?•�-�-•�• -� ........... ty,- .,. hleti-• fr•• eal1tln1 low; wer.l, vrde,liu•d ara .ctd1tion1.

2.5/35

2. 5
2. 5

oral testimony pursuant to this section may be accompanied,

Counsel may advise such

2.:

181 person_, in confidence, either upon the request of such person

19\ or upon counsel's own initiative, with respect to any question \2.�
201 asked of such person.

Such person or counsel may object on

2. �

211 the record to any question, in whole or In part, and shall

2.5/32

2.5/34

n

16

Any person compelled to appear under a demand for

25\ provided b/.'�u'bsection (11).

2.5/3)

n

The petition shall specify each ground upon which the

U\ shall be taken stenographically or by a sound recording

22\ briefly state for the record the reason for the objection.

2.5/33

shall not run while the petition Is pending before the court.

The testimony

2.5/30

UI with the demand as deemed proper and ordered by the court
27

12\ attorney with appropriate jurisdiction, before an officer

231 such person refuses to answer any question, the person

If

UI conducting the examination may petition the circuit court as

261

(8)

When the testimony is fully transcribed, the

271 person conducting the deposition shall afford the witness, and
28

counsel If any, a rea�;nable opportunity to examine the

� 1 transcript, and the-transcript shall be read to or by the

�I witness, unless such examination and reading Is waived by the
311 witness.

Any changes in form or substance which the witness
11

CODING: Wo,d, In�� type••• �.I.ti.at f,... eal1H•1 l1w; wor-41 ynd•,lintd or• eddi1ion1.

I 2. !

2•�
2.
2.

2.
2.

170-337A-4-0
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desires to make shall be entered and identified upon the

2.5/59

attorney, with a statement of the reasons given by the witness

2-5/60

transcript by the officer, the Attorney General, or a state

for making such changes.

The transcript shall then be signed

by the witness, unless the witness waives the signing in

writing, is ill, cannot be found, or refuses to sign.

If the

transcript is not signed by the witness within 30 days of his
being afforded a reasonable opportunity to examine it, the

person conducting the examination shall sign it and state on

101 the record the fact of the waiver, illness, absence of the

111 witness, or the refusal to sign, together with the reason, if
111 any, given therefor.

13
u

15

16

Any person required to testify or to

submit documentary evidence shall be entitled, on payment of

reasonable costs, to procure a copy of any document produced
by such person and of his own testimony as stenographically

reported or in the case of depositions, as reduced to writing

11 I by or under the direction of the person taking the deposition.

16

(9 )

Notwithstanding any of the provisions of chapter

191119, it shall be the duty of the Attorney General or a state

25

(a)

(b)

Any court or tribunal in this state; or

To other law enforcement authorities of the

261 Federal Government or other state governments that have
VI restrictions governing confidentiality similar to those

�- contained in this subsection.
19

30
31

(10)

The Attorney General shall have the authority to

stipulate to protective orders with respect to documents and
12
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The Attorney General or a state attorney may

/2.5/,

or documents may incriminate him shall be ordered by the

2. 5/1

Except in prosecution for perjury, a natural person who

2. 5/:

provisions of this section on the grounds that the testimony
circuit court to provide the testimony or the documents.

2.54
2.5/65

2.5/66

2.5/67

2.5/68

2.5/69
2.5/70

2.5/74

24

(11)

/2.5/;

2.5/63

221 investigative demand.

231 attorney may disclose such investigative evidence to:

under this section.
@

2.5/

2.5/�

2.5/71

However, the Attorney General or state

information submitted in response to an investigative demand

request that any natural person who refuses to comply with any /2.5/:

�I attorney to maintain the secrecy of all evidence, testimony,
211 documents, work product, or other results of such

/

2.5/72
2.5/73
2.5/

2.5/

2.5/76

2.5/e
2.5/7.8

complies with a court order to provide testimony or documents

101 after asserting a privilege against self-incrimination to

111 which he is entitled by law may not be subject to a criminal
121 proceeding, or to the civil penalty of s. 542.21(1) with

13

respect to the transaction to which he is required to testify

14

or produce documents,

16

adjudged in contempt and imprisoned until the time he purges

Any natural person who fails to co mply

15 with such a court order to testify or produce documents may be
111 himself of the contempt.
1e

,. (12)

While in the possession of the custodian and

2.5/,

3.0/

3. 0/.
3.0/

3. 0/1

) .0/1

3. o;·

3. o;-

191 under such reasonable terms and conditions as the Attorney

3. 0/1

21

3.0/!

201 General or a state attorney shall prescribe, documentary
21

23

24

25

26

21

28

29

30

31

material, answers to interrogatories, and transcripts of oral

testimony shall be available for examination by the person who /3.0/.

produced such materials or answers, or by any duly authorized

representative of such person.
··�(13) Nothing contained in this section shall impair

the authority of the Attorney General or state attorney to:
(a)

(b)

Institute civil proceeding under s. 542.22.

Lay before a.grand jury of this state evidence

_.,.

3.0/
3.0/
3.0/
3. 9

3.9

concerning a violation of this chapter, to invoke the power of /3.9/
_

a court to compel the production of evidence before a grand
13
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°

jury, or to file a civil complaint or criminal indictment

3.9/2

alleging a violation of this chapter.
(14)

No person, knowing or having reason to believe

that a demand pursuant to this section is pending, shall:
(a)

Alter, destroy� conceal, or remove any record,

10

3.9/3

3.9/G
3.9/4

Make, present, or use any record, document, or

3.90

(c)

Any person who violates any provision of this

3.

Ill subsection shall be guilty of a felony of the third degree,
171 punishable as p,0vided in s. 7 75.082, s. 775.083, or s.
13 I 7 7 5. OB 4.

IJ

(15)

When ccples of documentary material made

151 available pursuant to an investigative demand are no longer

161 required for use In a pending proceeding, or absent any

I

171 pending proceeding, are no longer required in connection with

181 the investigation for which they were demanded, or at the end

191 of 2 4 months follo"'1ing the date when the material was made

101 available, whichever is sooner, all copies of the material
ll I shall be returned, unless a request to extend the period

211 beyond 2 4 months has been filed In the court in which a
231 request for an order compelling compliance pursuant to
741 subsection (6) could be filed.

This subsection shall not

251 require the return of any copies of the documentary material

�I that have passed Into the control of any court or grand jury.
21

542.29

Duty of public officers.--In any investigation

28

and in any criminal or civil action commenced pursuant to this

30 I

their deputies, assistants, clerks, subordinates, or

19

chapter, It shall be the duty of all public officers, and

31 I employees, to render and furnish to the Attorney General or a
C001"4Ci: Wa,uh 6a ......,J. �

14

tJ,• •r• tleleti0f'l1 fro"' ••i•lift9 low; ...,d, undc-,lin•d on·

additions.

542.30

3.

16
16

3.16/1
3 .16/2

3.16/2

3.16/3

3.16/4

3.16/5
3.16/6

Jurisdiction and venue.--Without regard to the

resides, is found, or has an agent, or in which any act in

3.

occurred.

J.

county in which the cause of action arose, where any defendant

furtherance of the conduct prohibited by this chapter

10

542.31

Action not barred as affecting or involving

111 interstate or foreign commerce.--No action under this chapter
lll shall be barred on the grounds that the activity or conduct

3,
3

131 complained of in any way affects or Involves interstate or
UI foreign commerce.

It is the intent of the Legislature to

151 exercise Its powers to the full extent consistent with the

161 constitutions of this state and the United States.
II

542.32

Rule of construction and coverage.--It is the

isl intent of the Legislature that in construing this chapter, due

J

191 consideration and great weight shall be given to the

;>OI interpretations of the federal courts relating to comparable

3.1:1

23

In particular, the failure to

lll include in this chapter the substantive provisions of Section

24

1

251

3 of the Clayton Act, 15 u.s.c. s. 14, shall not be deemed in

�-·

any way to limit the scope of s. 542.18 or s. 542.19.
542.35

Remedies cumulative.--The remedies provided by

26 I this act are c1J11ulative of each other and of _existing powers

3.16-

VI and remedies inherent in the courts.

3.16/12

"/9

3.16/13

13.

13.

lll federal antitrust statutes.

3.16/10

13.

51 chapter shall be brought in the circuit court in and for any

3.16/7

3.1

3.

•I amount in controversy, a suit or proceeding brought under this 13.

3.9/6

(b)

thing, knowing it to be false.

information available in their official capacity.

3.9/3

document, or thing with the purpose of impairing its verity or 13.9/5

availability in such proceeding or investigation; or

state attorney, when so requested, assistance and all

I

16

30
31

542.36

Continuing violations.--Violations commenced

�-�

prior to the eff�ctive date of this act and continuing after

the effective date shall be actionable as provided in this
chapter.

The fact that any conduct occurred prior to the

CODI HG: w.,d, h, � � ..,,.. .,.

15

,.1.,; .... ,,.. ••11,,., l■w; ...�. ,nd•rlinN .,. etl4iti .. ,.

3

3

l 7�-3,17,A.-S-O
effective date of this act shall not affect its relevance ln

proving that a violation of this chapter has occurred or is
occurring.

Section 2.

Sections 542.12 and 542.13, Florida

Statutes, are transferred and renumbered as sections 542.33,
and 542. 34, Florida Statutes, respectively.
Section 3.

Sections 542.0 1, 542.02, 542.03, 542.04,

542.05, 542.06, 542.07, 542.08, 542.09, 542.10, and 542.11,
Florida Statutes, are hereby repealed.

10

Section 4.

If any provision of this act or the

11 I appllc11tlon thereof to any person or ci rcwnstances is held

Ill lnvalld, the lnvalldlty shall not affect other provlsions or

Ill 11ppllcatlons of the act which can be given effect without the

1' I inval Id prov Isl on or appl !cation, and to t his end the

151 provisions of this act are declared severable.

161
17
18

19

)0

21

27
23
]4

25
'X,
]7
l8

n
30

Section 5.

This act shall take effect October 1, 1980.
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HOUSE SUMMARY

Creates the Florida Antitrust Act of 1980. Prohibits
contracts, combinations, or conspiracies to monopolize or
to restrain trade or commerce. Provides for civil
penalties of up to $100,000 for natural persons, and up
to $1 million for corporations and other persons.
Authorizes a civil action by anyone injured by a
violation of the act and authorizes the Attorney General
or II state attorney to bring II civil action on behalf of
natural persons so injured. Authorizes the recovery of
treble damages in such civil actions. A uthorizes the
Attorney General or a state attorney to commence and try
all criminal prosecutions under the act. Authorizes the
Attorney General or II state attorney to issue a civil
investigative demand in lnvestlgatlng violations or
su spected violations of the act, pursuant to which a
person may be required to appear and be examined under
oath, to answer written Interrogatories under oath, or to
produce documents or other tangible evidence for
Inspection and copying. Makes it a third degree felony
to alter or conceal evidence that ls the subject of an
investigative demand.

31

16
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REVISED: ----------

I.

SENATE BILL: -------

SUMMARY
A.

PRESENT SITUATION:

Florida's present antitrust law, chapter 542, entitled
"combinations restricting trade or commerce", was enacted in
1915 and has remained basically unchanged and unenforced ever
since.
Chapter 542 prohibits combinations in restraint of trade,
discriminatory trade practices, and monopolization of trade.
The penalties for a violation of chapter 542 include court or
dered dissolution of the business and revocation of the privi
lege of conducting business within the state. Additionally,
chapter 542 contains criminal penalties for individuals. Any
person found to be in violation of the chapter is guilty of a
third degree felony punishable as provided in sections 775.082,
775.083, or 775.084, Florida Statutes (i.e. not greater than
5 years imprisonment and/or a fine not exceeding $5,000 or
an extended term of imprisonment if found to be a "habitual
offender"). Finally, all contracts in violation of the anti
trust laws are void and unenforceable.
ages.

Chapter 542 contains no private cause of action for dam
B.

EFFECT OF PROPOSED CHANGES:

In order to fully understand the impact of the proposed
revision of Florida's antitrust law, a section by section
analysis of the bill follows:
Section 1 - Creates sections 542.15 through 542.32 and
sections 542.35 and 542.36.
542.15 Short title - This act shall be known as the
Florida Antitrust Act of 1980.
542.16 Purpose - The purpose of this act is to compli
ment the body of federal law relating to restraints of trade
or commerce in order to foster effective competition in Florida.
The act shall be liberally construed to accomplish its purpose.
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542.17 Definitions - The definitions of the terms found
in this act are phrased in broad language in order to obtain
the desired goal of unfettered competition. This section de
fines the terms "commodity", "service", "person", "trade or
commerce", "document", "attorney general", and "state attorney".
[See III B, below.]
542.18 Restraint of trade or commerce - Every contract,
combination, or conspiracy in restraint of trade or commerce in
Florida is unlawful. This language tracks section 1 of the
Sherman Antitrust Act (15 U.S.C. Sl].
542.19 Mono�olization, attempts to monopolize, or com
binations or conspiracies to monopolize - It is unlawful for
a person to monopolize or attempt to monopolize, or to combine
or conspire to monopolize. This language tracks section 2 of
the Sherman Antitrust Act (15 U.S.C. S2).
542.20 Exemptions - Any activity exempt under Florida
statutory or common law, or exempt under the federal antitrust
law is exempt from the provision of this act. [See III C.,
below.]
542.21 Penalties for violation (1) Any natural person who violates s. 542.18 or s.
542.19 is subject to a civil penalty of not more than $100,000.
Any other person violating the provisions is subject to a civil
penalty of not more than $1 million.
(2) Any person who knowingly violates or who knowingly
aids in a violation of s. 542.18 or s. 542.19 is guilty of a
felony punishable by a fine of not more than $1 million if a
corporation, or if any other person not more than $100,000 or
3 years imprisonment, or both.
(3) The commencement of a trial seeking civil penal
ties under this section bars a subsequent criminal prosecution
for the same violation. The commencement of a criminal prose
cution bars a subsequent action for civil penalties under this
section. But neither a criminal nor a civil prosecution under
this section bars a subsequent suit for damages (s. 542.22) or
equitable relief (542.23).
(4) No action under this section or under s. 542.23
(equitable remedies) shall be commenced by the Attorney General
against anyone who at that time is a defendant in a federal
antitrust suit involving substantially the same violation and
seeking similar relief.
542.22 Suits for damages (1) Any person injured by a violation of this act is
entitled to recover treble damages plus costs of the suit.
(2) The fact that a person has not dealt directly with
the defendant will not bar or limit recovery except that any
amounts previously awarded for the same injury shall be excluded.
[See III D, below.)
(3) The Attorney General, or a state attorney with
written permission from the Attorney General may seek to re
cover treble damages as parens patriae on behalf of residents
of the state. The court shall exclude from any recovery any
amount which duplicates amounts previously awarded, or which is
allocable to natural persons who have elected to exclude their
claims, or which is allocable to a business entity.
( 3) :

(4)

In any parens patriae action under subsection
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(a) The Attorney General must give notice by
publication to the proposed class on whose behalf the action
is brought. If the court finds this to be insufficient it shall
direct further notice as is required by the circumstances.
(b) Any member of the proposed class may elect to ex
clude his portion of the claim by filing notice with the court.
Final judgment shall be res judicata as to any person who fails
to exclude himself from the proposed class.
(c) No dismissal or compromise may be entered with
out court approval, and notice of the proposed dismissal or com
promise must be given to the class in such manner as the court
directs.
(d) The court in its discretion may authorize the
manner of the distribution of monetary relief. Each person must
be given a reasonable opportunity to secure his portion of the
fund.
(el In an action under s. 542.22(3) where it is de
termined that defendant agreed to fix prices, damages may be
assessed in the aggregate by statistical, sampling or other rea
sonable method of computation. It is unnecessary to separately
prove the damages of the individual members of the class.
542.23 Equitable remedies - In addition to other reme
dies provided,any person may sue for injunctive or other equit
able relief. Where the plaintiff substantially prevails the
court shall award costs.
542.24 Consent decrees and settlement agreements - In
a civil action maintained by the Attorney General or a state
attorney, any parties to the action may petition the court for
entry of a consent decree or for approval of a settlement. The
decree or settlement shall state the alleged violations, future
obligations of the parties, the relief agreed upon, and the
reasons for the decree or settlement.
542.25 Judgment in favor of the state as prima facie
evidence - Final judgment or decree in a civil or criminal pro
ceeding initiated by the Attorney General or a state attorney to
the effect that defendant violated the provisions of this act,
or in a civil or criminal proceeding brought by the Department
of Justice under comparable federal laws is prima facie evidence
against the same defendant in an action for damages brought by
another person concerning the same violation. However, this
section does not apply to consent judgments or decrees entered
before any testimony has been taken. This section is similar to
section 5 of the Clayton Act (15 U.S.C. §16]. Defendant is not
estopped, however, from raising defenses to rebut the prima
facie case established by plaintiff. See, Emich Motors Corp.
�neral Motors Corp., 340 U.S. 558 (1951).
542.26 Limitation of actions - When a civil or criminal
proceeding is instituted by the Attorney General or a state
attorney, the statute of limitations with respect to any private
cause of action which is based in whole or in part upon any
matter complained of by the enforcing authority shall be sus
pended during the pendency of the enforcement proceeding and for
one year afterwards. Plaintiff in a private treble damage action
must bring suit within the period of limitation or within one
year after the conclusion of an enforcement action.
542.27

Enforcement authority -

(1) The Attorney General or a state attorney with
written permission from the Attorney General may commence and
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try all criminal prosecutions under this act. Criminal prose
cutions must be commenced by indictment. The Attorney General
or a state attorney possesses all the powers and duties with re
spect to criminal prosecutions generally. Additionally, the
Attorney General may participate in and appear before a grand
jury to assist a state attorney, irrespective of the provisions
of chapter 905 (dealing with grand jury procedures).
[See III
E, below.]
(2) The Attorney General may institute or intervene in
civil proceedings seeking any type of relief authorized by this
act or by the federal laws pertaining to antitrust, on behalf of
the state or on behalf of natural persons in the state. This
provision affords the Attorney General broad authority to seek
remedies for injured persons in Florida or for the interests of
the state.
(3) This section grants the Attorney General the
authority to investigate a suspected violation of this act or of
the federal antitrust laws.
542.28 Civil investigative demand - This section grants
the Attorney General, or a state attorney with proper jurisdic
tion broad investigative powers prior to the filing of a formal
complaint or the impaneling of a grand jury. The provision of
this section closely track the language of the federal Antitrust
Civil Process Act, as amended [See, 15 U.S.C. §§1311-1314 (1976)).
[See III F., below.)
(1) When the enforcement authority has reason to be
lieve that any person has information or is in possession, con
trol or custody of any tangible evidence relevant to an investi
gation authorized in s. 542.27(3) he may issue in writing and
serve upon that person an investigative demand to: (a) give oral
testimony under oath; (b) answer written interrogatories under
oath; or (cl produce the documents or other tangible evidence.
(2) The demand must be issued in conformity with accep
ted service of process requirements or by certified mail. It
must state the sections of this act or the federal antitrust laws
alleged to have been violated, describe with reasonable specifi
city the class of tangible evidence to be produced, prescribe a
date and time at which the person served must appear or produce
evidence (but the date may not be less than 30 days from the date
of service), and specify the place and the person who is to con
duct the examination or take custody of any tangible evidence.
Inspection and copying of tangible evidence may be carried out
at the place where the evidence is located if the enforcing autho
rity so designates.
(3) The enforcing authority may not require the produc
tion of documents, the submission of answers to written interroga
tories, or the giving of oral testimony if such would be protec
ted from disclosure under the standards applicable to subpoenas
and subpoenas duces tecum issued in aid of a grand jury investi
gation,or under the standards applicable to a discovery request
under the Florida Rules of Civil Procedure to the extent such
standards are consistent with the provisions of this act.
(4) Nothing in this section limits the enforcing
authority's power to require the appearance of witnesses or the
production of tangible evidence located out of state.
(5) Prior to the appearance date specified in the de
mand, the person served may petition the court to modify or set
aside the demand. The petition must state each ground upon
which peitioner relies in his request. While a petition is pend
ing before the court the time allowed for compliance with the
demand will be tolled.
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(6) Where a person fails to comply with a valid demand
and fails to file a petition under subsection (5), the court
upon application by the enforcing authority may issue an order
of compliance. Failure to obey this order is contempt of court.
Subsections (7) and (8) provide detailed procedures for
the taking of oral testimony pursuant to section 542.28. The
testimony must be made under oath and recorded stenographically
or by sound recording. The witness may be accompanied by coun
sel, who is permitted to advise the witness and make any objec
tions on the record. The witness and his attorney are entitled
to an opportunity to examine the transcript of the testimony (but
may waive this right), and make any changes in form or substance
provided the witness gives his reasons for making such changes.
The transcript must be signed by the witness within 30 days after
examination. Otherwise the examiner shall sign the transcript
and state whether the witness waived signing, refused to sign,
was ill, or could not be found. Persons required to testify or
submit evidence are entitled to a copy of the testimony or evi
dence upon payment of reasonable costs.
(9) This section requires the enforcing authority to
maintain the secrecy of all the results of an investigative de
mand, except disclosure may be made to any court or tribunal in
Florida, or to other law enforcement authorities of the federal
government or other state goveru.ments having similar restrictions
regarding confidentiality. Additionally, subsection (10) gives
the Attorney General the authority to stipulate to protective
orders with respect to such information.
(11) The enforcing authority can petition the court
to order the testimony or production of documents by one who
has refused on fifth amendment grounds, provided the person is
granted transactional immunity. Failure to comply with such
an order is contempt punishable by imprisonment.
(12) Nothing in this section shall limit the ability
of'the enforcing authority to institute a civil proceeding
under s. 542.22, conduct a grand jury investigation or file a
civil complaint or criminal indictment.
(13) It is unlawful for anyone knowing or having
reason to know that an investigatory demand is pending,to alter,
destroy, conceal, or falsify any tangible evidence. Such an
act constitutes a third degree felony.
(14) When copies of doc\.lltlentary material are no longer
required in connection with a pending proceeding or an investi
gation, or at the end of 2 years following the date the material
was presented (whichever is sooner), all copies must be returned
unless a request for extension has been filed. Material which
has passed into the control of the court or a grand jury does not
have to be returned.
542.29 Duty of public officers - All public officials
are directed to cooperate with the enforcing authority in all
actions or investigations under this act.
542.30 Jurisdiction and venue - All proceedings brought
under this act must be brought in the circuit court in the county
where the cause of action arose, or where any defendant resides,
is found or has an agent, or where an act in furtherance of the
alleged violation occurred.

542.31 Action not barred as affectin interstate commerce This section acknowledges Florida's concurrent jurisdiction w th
the federal government to bring actions against persons or acti
vities involved in interstate commerce. The section contains a
"savings clause" stating that the Legislature intends to exercise
its full authority in this area limited only by constitutional
restraints.
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542.32 Rule of construction and coverage - This section
states that in construing this act, great weight shall be
given the decisions of the federal courts interpreting comparable
federal statutes. Specifically, the failure to include in this
act the substantive provisions of section 3 of the Clayton Act
[15 U.S.C. §14, relating to tying and exclusive dealing] shall
not limit the scope of s. 542.18 or 542.19. [See III G., below.]
542.35 Remedies cumulative - The remedies are cumulative
rather than exclusive.
542.36 Continuing violations - Violations commenced
prior to this act yet continuing after its effective date are
actionable. Conduct prior to the act's effective date is rele
vant to prove a violation.

Section 2 - Section 542.12, Florida Statutes, (contracts
in restraint of trade invalid; exceptions) is renumbered to 542.33.
Section 542.13, Florida Statutes, (discriminatory trade practices)
is renumbered to 542.34.
Section 3 - Repeals sections 542.01 through 542.11,
Florida Statutes.
Section 4 - This section contains a "severability clause"
stating that the invalidity of any provision or application of
this act shall not affect the validity of other provisions of
the act which may be given effect independent of the invalid
portions.
Section 5 - Provides an effective date. - July 1, 1980.
II.

ECONOMIC IMPACT CONSIDERATIONS
A.

PRIVATE SECTOR:

This bill has been targeted for a Private Sector Impact
statement (PSI) and State Fiscal Note (SFN). These will be com
piled by the subsequent committee of reference.
B.

PUBLIC SECTOR:

The Department of Legal Affairs has stated that imple
mentation of the proposed bill will involve no additional costs
to the State of Florida, due to the fact that the Department al
ready maintains an Antitrust Section.
III.

COMMENTS

A. PURPOSE: It is estimated by federal officials in the
Antitrust Division of the Justice Department that anticompetitive
activity costs Americans (including government and business)
$80-$100 billion per year. In recent years there has been an in
crease in antitrust enforcement activities at both the federal
and state levels, however, federal authorities do not have the
resources to investigate all violations, and state authorities
are limited in their ability to assist the federal government.
For this reason state antitrust legislation has become a key
factor in the policing of anticompetitive activities.
Florida's current antitrust provisions have been found to
be wholly inadequate in dealing with anticompetitive practices.
The pro�osed bill is intended to revitalize Florida's antitrust
laws. It closely tracks existing federal law where possible,
which will encourage compliance by businesses by offering them
a single set of guidelines to follow. Additionally, it affords
Florida courts the benefit of almost 90 years of federal judicial
interpretation and experience.

Page seven
March 28, 1980
Staff Summary/HB 701
Although each section of the proposed bill need not be
commented upon, a few sections warrant explanation.
B. Section 542.17(3) "Person" - The Attorney General's
Antitrust Revision Committee (hereinafter the Committee) care
fully considered whether the inclusion of the state and its
agencies in the definition of the word "person" would expose
the state to tort liability for its actions which might consti
tute restraints of trade. The Court of Appeals for the Fifth
Circuit has held that violations of the federal antitrust laws
are torts. Abraham Construction Car�. v. Texas Industries, Inc.,
no. 78-1788. Additionally the Flori a Supreme Court construed
section 768.28, Florida Statutes as being a broad waiver by the
state of sovereign immunity to tort liability. Commercial
Although
Carrier Corp. v. Indian River County, 371 So.2d. 1010.
the Committee agreed the state should be immune from suit, it re
frained from addressing the issue directly and decided instead
to allow the Florida courts to interpret the statutory provisions
in accordance with the spirit of the act.
C. 542.20 Exemptions - A laundry list approach to the
exemptions provision was avoided by the Committee in order
to maintain a degree of flexibility enabling the courts to in
corporate new developments.
D. 542.22 Suits for damages - The United States Supreme
Court in Illinois Brick Com an v. State of Illinois, 431 U.S.
720 (1977 , e
t at an in irect pure aser may not recover
treble damages from a defendant based on his claim that those
in the chain of distribution "passed on" any overcharges to
him. Subsection (2) states that the fact that a person has not
dealt directly with the defendant will not bar or limit his re
covery. On its face this language would seem to reverse the
rule of Illinois Brick. However, the Committee has stated that
this is not the purpose of this section, rather it is intended
to recognize the possibility of injury to persons who have not
dealt directly with the defendant, for example, where the de
fendant has monopolized the market or where a group refusal to
deal is alleged. The intent of the section, therefore, is to
limit the application of Illinois Brick to cases involving price
fixing.
E. 542.27 Enforcement Authority - This section provides
strict controls on prosecutorial authority. Prosecutions may
be commenced and tried by the Attorney General or the State
Attorney; provided that a State Attorney may commence and try a
suit under this chapter with the written permission of the Attor
ney General. Additionally, all criminal prosecutions may be
commenced by indictment only.
Some of these provisions present questions which may re
quire construction of two constitutional provisions. Article V,
Section 17, Fla. Const., provides in pertinent part, that the
State Attorney "shall be the presecuting officer of all trial
courts in that circuit... ", which seems to imply that the State
Attorney is the sole prosecutor to the exclusion of all others,
including the Attorney General. On the other hand, under Article IV
Section 4, Fla. Const., the Attorney General is designated the
"chief state legal officer" and is empowered to "exercise such
powers and perform such duties as may be prescribed by law".
[Section 4(a) and (c).]
The effect of this bill is to designate the Attorney
General pursuant to Article IV, Section 4, as the prosecuting
authority responsible for enforcement of the state's antitrust
laws. In exercising this responsibility he is empowered to grant
permission to the various State Attorneys to institute suits for
damages as parens patriae (s. 542.22(3)) and to commence
criminal prosecutions (s. 542.27(1)). Such �ewers appear con-
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sistent with Article V, Section 17 and Article IV, Section 4,
although research has indicated no case directly on point de
tailing the relationship between these two constitutional pro
visions.
F. 542.28 Civil investigative demand - According to
the Department of Legal Affairs the present lack of full inves
tigative powers has severely hampered its ability to protect
the public from antitrust violations. The subtle complexities
of activities which threaten to violate the antitrust laws often
prevent the department from establishing "reasonable suspicion"
before instituting an action. However, only after an action is
filed may the Department engage in the discovery procedures
authorized under Florida's Rules of Civil Procedure. Although
current law in section 542.11, Florida Statutes, gives the De
partment subpoena power, any person subpoenaed (including the
target of an antitrust investigation)must be given immunity from
any prosecution for a violation of the antitrust laws.
By providing for civil investigative demands (CID's ) the
bill allows the department to institute a broad investigation
prior to bringing an action. This section closely follows the
provisions of the federal Antitrust Civil Process Act (15 U.S.C.
ss 1311-1314 (1976).]
Once an investigation has been initiated by the enforcing
authority, a complete range of procedural guarantees are pro
vided to protect the rights of businesses and individuals who have
been issued a demand. Initially, the enforcing authority must
have reason to believe that a person has information relevant to
an antitrust investigation. The recipient of the CID has full
right to challenge the basis of the CID in court, to make any
objections to an examination on the record, and to be represented
and advised by counsel. Federal courts have held that similar
provisions in the federal Antitrust Civil Process Act afford a
person his procedural due process rights, and do not violate the
fourth or fifth amendments.
G. 542.32 Rule of Construction and Coverage - This sec
tion states that the failure to include the provisions of Section
3 of the Clayton Act (15 U.S.C. 314, prohibiting tying and
exclusive dealing arrangements] shall not limit the scope of
s. 542.18. Under early federal case law both section 1 of the
Sherman Act (15 U.S.C. Sl] (which is substantially similar to
s. 542.lB)and section 3 of the Clayton Act (15 U.S.C. § 14]
were held to cover tying and exclusive dealing arrangements.
Because of different interpretations of the two acts, however, it
was substantially more difficult to prove that a tying agreement
constituted a violation of section 1 of the Sherman Act than it
was to prove that the same agreement violated section 3 of the
Clayton Act. See Times-Picayune Publishing Co. v. United States,
345 U.S. 594 ( 1953). Recent Supreme Court decisions however,
have tended to eliminate this distinction, and to rely predomin
ately on section l of the Sherman Act to prosecute tying and ex
clusive dealing arrangements.
Accordingly, although the substantive provisions of
section 3 of the Clayton Act were not included in the proposed
bill, it is the intent of the Committee that tying and exclusive
dealing arrangements shall fall within the prohibitions of
s. 542.18, as contracts in restraint of trade.
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H. Amendments- 1. Staff suggests a technical amendment
at page 13 line 20, deleting the word "information" and substi
tuting "indictment".

2. Staff suggests an amendment at page 11, line 9
to change "chapter" to "section" to limit effect of those pro
visions to testimony taken under s. 542.28.

3. Staff suggests that the effective date be changed
from July 1, 1980 until October 1, 1980.
IV.

AMENDMENTS

Prepared by:
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REPORT Or THE ATTORNEY G�NERAL'S
ANTITRUST REVISION COMMITTEE
The Attorney General of Florida's Antitrust Revision
Committee 1,.,as formed to explore the possibility of drafting new
stc1t1� antitrust provisions.

The Committee was made up of inrlivl

clunl s from the legal, ac;idemic and business communities who
rP.present both the plaintiff and defense viewpoints of antitrust
law.
The State of Florida's antitru8t laws were enacted in 1915.
Due to the changes in our social and business environments over
the years, the Committee felt �trongly that new antitrust legis
latlon should he introduced to protect and as�ist the citizens of
this state from anticompetitive conduct.
The Committee made a gener.iil policy decision that the federql
law would he tracked wherever po8sible.

The rationale for this

decision was to establish guidelines for the legislation and to
avoid the creation of a double standar<l under state and federal
law.

It was felt that compliance would be encouraged if the

settled interpretations of federal l1tw were adopted.
Bec,lllse of the vf!.riety of backgrounds, disciplines an<l
phil osophies of the Committee members, many topics generated
gre:.-tt de.:il of debate.

,q

The purpose of this report is to highlight

those areas where there w;is exten�ive discus9ion prior to Rchlev
inr,

,1

cnnsensus of Committee opinion.

Sectlnn 3.

542.16 Purpose.--

The Rntitrust laws are a charter of economic freeciorn for
1,11r

,�conorny.

The Unlte<i State� Supreme Court ha.s st.:ited

sp�cificAlly that:
"[The] antitrust law8 •.• a re ;is imp ortant to
the preservation of economic freedom and r11 r
free-enterprise system as the nitl of Rights
is to the protection of our funrlamental per
sonal freedoms. And the freedom guaranteed
each and every business, no matter how small,
is the freedom to compete to assert with vigor,
imagination, devotion, and ingenuity whatever
economic muscle it can muster." U.S. v. Topco
Associate�, 405 U.S. 596, 610 (1972).
lhwever, violation of the antitrust laws ls common business
pr�cticc in many industries.

Estimates hy economists of the

annual direct costs nationally of antitrust violations of all
types rarely fall below $40 billion.

Rascd on population,

Florida's share is about $1.8 b illion annually or $5 million
per day.

This means that each person in the state pays about

$200 extra per year for the goods and services he or she purchases.
Yet, most antitrust violations go unpunished.
for this are manifold.

The reasons

Many are never discovered because the

conspirators successfully conce al the existence of the violation.
M1ny more go unprosecuted because federal antitruRt authorities
�o not h�ve the resources necessary to investigate all violations.
Moreover, because the federal antitrust laws rlo not provide the
st·itPs wlth investigA-tory powers, the Flori<la Attorney Gener;il
C<7'1

he only of limited assistance in assisting federal authorlties.

\�hile the Florida Attorney General may sue under the feder�l anti
tru.c;t 1.:iws, he rloes so

;IS

would a prlv,1te clti7.en without srecLtl

investl��tory powers.

Finally, other violations are beyond the

re�ch nf the federal laws because they do not involve interstate
ccrn,nerce.

This ls particularly true in Florida because it is a

peninsular state.
2

For these reasons, the Committee was unanimous in recommend
ing the passage of new state &ntitrust legislation to improve
the deterrence of violations and the enforcement of the laws by
hoth the Florida Attorney General and private citizens.
The Committee was also unanimous ln recom mending that the
new le�islation follow existing federal law wherever possible.
This approach encourages compliance hy establishing a single set
of basic rules for businesses to follow rather than two distinct
stnndards under state and feder<'\l law.

This approach also affords

Florida courts the benefit of nearly 90 years of judicial inter
pretation of the federal laws.
Section 4.

542.17 Definitions.--

542.17(4) "Person"
A question raised here was whether, by including the State
of Florida and its agencies within the word "person" as used in
the statute, the State was also made liable in tort for its actions
which might constitute restraints of trade.
The Committee carefully considered the recent Florida Supreme
Court decision in Commercial Carrier Corporation et al. v. Indian
River County et al., 371 So.2d 1010, which construed Section 768.28
c1s being a broad waiver by the State of sovereign immunity from
tort ll�hility, as well as the recent Fifth Circuit opinion in
Abraham Construction Corporation v. Texas Industries, Inc.,
No. 78-1788, which holds that vlolRtions of the federal antitrust
laws are torts.
While the Committee members agreed that the State should be
immune frorn suit, there was di�agreement as to whether the problem
3

should be addressed directly in the statute through the lnclusion
of a separate section limiting the liability of the State.
Ultimately, the Committee decided not to include a separate waiver
provision, hut rather to allow the Florida courts to interpret
the statutes together, consistent with their intent.
Section 7.

542.20 F.xemptions.--

The discussion pertaining to this section centered on the
degree of specificity which should be given the exemption pro
vision of the act.

The Committee noted that inherent in any

attempt to provide a laundry li1t of exemptions was the proba
bility that some would be overlooked.

It was finally agreed that

the laneuage of the draft bil l should be flexible so as to allow
incorporation of new developments.

Consistent with the general

philosophy of the Committee, this section extends exemptions to
those activities already exempt under federal law.
It was also noted that the State's existing Sunset law would
pr0vide adequate opportunities for the discussion of specific
exemptions, where appropriate.
Section 8.

542.21 Penalties for violation.--

Suhsections (3) and (4) �lection of remedies and
prohibitions on dual prosecution.
The focal point of the discussions in this area was the
concern that defendants �ight be faced with separate civil an<l
criminal trials at both the state an<l federal levels.

Rather

than burden defendants with four concurrent actions, the Committee
rlPciderl to require that the Florida Attorney General choose between
the remedies rnade availahle to him under Section 542.21 so as to
4

rrevent multiple lawsuits.

Similarly, under Section 542.21(4),

the duplication of enforcement efforts hy strtte and federal
�,1thorities is discouraged by prohibiting the State from insti
tuting Rn action when there is a pcndinr, fedcrRl action concerning
the same subject matter and seekin� the same relief.

It was the

Committee's intent that unfair burdens not be placerl on defendants.
Section 9.

542.22(2) Suits for damage�.--

This language was the �ubject of extensive Committee dchate.
The language here was interpreted by some Committee members as
allowing indirect purchasers to eeek monetary relief from th•
rlefendant.

Such an interpretation would depart from ruling inter

pretations of federal law which allow only direct purchasers to
recover trehle damages.
n.n (1977).

Illinois Brick Co. v. Illinois, 431 U.S.

Attempts to le.P,islate a reversal of the nile in

Illinois Rrick at the federal level h�ve met with substantial
opposition from the business community.

However, it was the posi

ti.on of the Committee that this language would not reverse the
rule in Illinois Brick, but rather would merely recognize the
rossibility of antitrust injury to persons not dealing directly
with a violator.

For example, where the defendant has monopolized

the market or refused to deal with the plaintiff injury results,
hut there may be no direct deslings between the violator and the
injured party.

Thie section 8lso prohibits du8l recovery for the

:.arne injury by explicitly providing that the court shall exclude
from the amount of monetary r�li�f awarded a plaintiff that which
Juplicates amount! already aw�rded for the same injury.
5

Section 13.

542.26 Limitation of actions.--

The Committee debated two points in this area.

First, the

�uestion was rai�ed whether the st�tute of limitations on private
causes of action should run during the pendency of prosecutions
hy the Attorney General or � State Attorney.

The provision as

�dopted precludes the statute from runninr, during the period of
pendency of a government prosecution an<l for one year thererlftP.r.
This is consistent with federal law.
Second, the Committee considered whether the statute should
expressly treat the problem of fraudulent concealment as it affects
t:hc limitations period.

The Committee ultimately agreed to allow

the Attorney General to make his own recommendation.

The draft

lanp,uage is silent on the issue, the intent being to allow the
Florida courts to treat the issue in a manner con�istent with
Florida law.
Section 14.

542.27 Enforcement authority.--

Thr Committee was unanimous in recommending strict controls
on prosecutorial and investigative authority.

All prosecutions

must he approved by the Attorney General in order to limit prose
cutorial discretion.

Moreover, all prosecutions must he commenced

hy indictment and not merely by information.

However, once an

actLnn is commenced, the Attorney General is veste<l with the
authority to seek a wide variety of remedie�.
The Committee was also unanimous in recommending that investi
.r.ations be initiated only upon the Attorney General's own inquiries
or upon complaints to his office.

The intent is to control unwar

ranted fishinp, expeditione by prosecutor8.
6

Section 15.

542.28 Civil investigative demand.--

The Committee was in complete accord on the necessity of
givlng the Attorn�y General full powers to investigate violations
which he suspects have occurred or are occurring.

While this

sectlon confers broad investigatory powers upon the Attorney
General once an investigl\tion has been initiated under §542.27,
it also builds in a network of substantial procedural guarantees
for the rights of individuals and businesses who are being invcsti
gatPd.

TheRe powers and duties l\re patterned closely after those

given the United States Department of Justice.
Section 21.

542.35 Continuing violations.--

rollowing considerable discussion among Committee members,
it was agreed that the new legislation should be applied to all
viol�tions occurring after the effective date of the act.

This

1,:U l also include violations occurring after the effective date
of the c1ct which may be part of a continuing conspiracy hegun
prior to the effective date of the act.

Furthermore, the Committee

agreed that the fact that conduct occurred prior to the effective
date of the act should not affect its relevance in proving that
a violation of the chapter has occurred or is occurring.
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February 19, 1980
Honorable Mattox Hair, Chairman
Senate Judiciary-Civil Committee
The Florida Senate
240 Senate Office Building
Tallahassee, Florida 32301
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Tall.:ihassee, FL 32399·0250
Serles

Dear Mattox:

-1.S_ Carton -1.:3;;),7

As you know, one of my top priorities as Attorney General
is to see a state antitrust statute passed that puts the state
of Florida in a leadership position in the field of antitrust
enforcement. I know you share that goal. As Chairman of the
Judiciary-Civil Committee, your leadership would be extremely
helpful. It would be my preference that the attached bill be
handled as a committee bill if possible; if not, as Chairman of
the committee would you serve as prime sponsor? Additionally,
Senators Ed Dunn and Ken Jenne, who also serve on the committee,
have expressed a willingness to help with this legislation.
I very much appreciate your attention to this matter and
I hope this year we will be able to pass a strong well-developed
antitrust bill.
Sincerely,
J�s
h ·
lm ml t·

Attorney General
Attachment
cc:

Senator Edgar Dunn
Senator Kenneth Jenne

JS/SWss

THE FLORIDA SENATE
COMMI'ITEE ON JUDICIARY-CIVIL
111 Senate Office Building
Tallahassee, Florida 32304
(904) 488-3070
Senator Mattox Hair, Chairman
Senator David H. McClain, Vice Chairman
Sylvia M. Alberdi, Staff Director
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Fe�ruary 19, 1980

_K__ Carton J3:C

-::}

The Honorable Jim Smith
Attorney General, State of Florida
The Capitol
Tallahassee, Florida 32304
Dear Jim:
This is in response to your letter of February 19, 1980
concerning antitrust legislation.
Senate policy will not permit me to process this legislation
as a committee bill, however, I will be happy to act as prime
sponsor of the measure as you have suggested. I welcome Senators
Dunn and Jenne as co-sponsors. Their expertise and interest would
be very useful in passing the bill.
It is always a pleasure

MH:Av

PHILIP D. LEWIS
Prcsidenr

DAN SCARBOROllr.H

your staff.
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Treble Damages:
The proposed law tracks federal law in allowin� treble
damages to be collected, a feature that is considered
essential as a deterrent to antitrust violations.
Statute of Limitations:
The four-year period in th� general law applies,
however, the tolling of the statute is suspended in the
proposed law during-the pendancy of an investigation by
the state, and for one year thereafter.
FEDERAL PRECEDENT

IV.

The proposed law tracks portions of the federal
antitrust statutes.

This means lawyers and many business

executives will already have some familiarity with its
provisions.

Compliance will be enhanced, the avenues to

enforcement will be clearer and cases will move more
quickly because the federal law has 90 years of legal
precedent attached to it.

Antitrust law in Florida will

have one set of rules and standards instead of two.
V.

ENFORCEMENT BY STATE ATTORNEYS

There are excellent checks and balances in the bill.
The Attorney General must consent in writing to all
criminal antitrust prosecutions by state attorneys.
In addition, all prosecutions must be by indictment,
not information.

This gives the Attorney General sub

stantial control over criminal enforcement.

/ s/;32. 7
STATEMENT BY THE ATTORNEY GENERAL
The following statement, which can be attributed to
Attorney General Jim Smith, outlines the need for a new
antitrust law and comp;ires the proposed law with the
exi?tinr, one.
I.

THE EXISTING LAH, CHAPTER 542

The law dates back to 1915.

Its remedies are not

effective deterrents to illegal conduct.

There is no

provision for recovery of civil damages for economic
injury.

The criminal penalties are modest (3rd deiree

felony, 5 years/$5,OOO fine).

The civil penalties also

are too light ($50 fine per day of violation) or too
harsh (revocation of corporate charter or franchise).
In its application over the years, the law has been shown
to have no enforcement teeth.
II.

THE NEED FOR BOTH STATE AND
FEDERAL LAWS

It is possible for the state to recover damages in
prosecutions under the federal antitrust statutes, but
only the federal government may seek fines or criminal
penalties under that law.

This weakens enforcement because

federal authorities do not have the resources to respond to
cases with only local impact in the states.

In order for

the state to sue under the federal law it must show a
connection with interstate commerce to establish federal
jurisdiction.
II I.

PENALTIES UNDER THE PROPOSED LA\.J

Civil:
Fine of $100,000 for an individual, $1 million for
"any other person."
Criminc1l.:
Fine of $1 million for a corporation, $100,000 or
three ye.--irs in prison or both if "any other person."

ANTITRUST Cl•' tMITTEE
MARK H. RODMAN, Chairman, has been active in antitrust and
and trade-regulation law for 15 years and served
on antitrust committees of the Florida Bar.
ROBERT LANZILOTTI, Dean of the University of Florida
School of Business, an antiturst economist and consultant
to the attorneys general of six states on antitrust
matters.
I

STEPHEN RUBIN, a University of Florida law professor, instructor
in advanced antitrust law and author of several
articles on the subject.
ROBERT FEAGIN, member of the American Bar Association anti
trust corrnnittee and a Florida_Bar task force on
antitrust problems.
DANIEL DEARING, an antitrust lawyer from Tallahassee, who
conceived Florida's multimillion-dollar antitrust
suit against 16 major oil companies while serving
as chief trial counsel for the Department of Legal
Affairs.
J. SHEPARD BRYAN JR., Vice President and General Counsel
of Winn-Dixie Stores and member of the American Bar
Association antitrust committee.
MICHAEL NACHWALTER, has taught antitrust law at the University
of Miami for six years and formerly was special counsel
to the Florida Bar on antitrust problems.
SYLVIA WALBOLT, lawyer specializing in antitrust and
trade-regulation law, current chairperson of the
Special Antitrust Committee of the Florida Bar.
MARY ANN STILES, Vice President and General Counsel of
Associated Industries of Florida, business lobbyist
in antitrust legislation.

1980 LECISLATlVE Rl�PORT
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Mary Ann Stiles of Tallahassee, vice president and
general counsel of Associated Industries of floriJa,
business lobbyist in antitrust legislation.
The attached bill, entitled the "Florida Antitrust
Act of 1980", is the product of that blue-ribbon committee.
The proposed bill:
-tracks federal statutes, which have a rich
history of antitrust development, therby
encouraging compliance by adopting settled
interpretations of federal law
-allows state court resolution of antitrust
claims
-allows jurisdiction over matters of inter
state as well as intrastate commerce
-enhances law enforcement capabilities and
enforcement by the Department of Le�al
Affairs
-authorizes the Attorney General to inves
tigate suspected violatio�and to subpcona
documents and compel testi□ony potentially
relevant to such investigation
-provides criminal penalties, stringent civil
penalties, and injunctive relief
-provides for recovery of treble damages in
state courts and attorneys' fees
-authorizes the state to sue for consumer
damages.
In short, the proposed Florida antitrust legislation
seeks to guarantee that healthy business competition
characterizes Florida's economic system, and it gives the
Attorney General the effective tools to fight illegal
price fixing, bid rigging, boycotting, monopolies, and
other restraints of fair trade.

L98U L.EGlSLJ\'l'lVE Rl�l'ORT
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II.

RECOMME'.'lDED LEGISLATil''.l
A.

Antitrust

Economists' estimates of the direct costs nationally
of antitrust violations of all types rarely fall below
$40 billion annually. Based on population, Florida's
share of that $40 billion is approximately $1.8 billion
annually or $5 million per day. On the average, then,
each Floridian pays about $200 extra per year [or the
goods and services he or she purchases as a result of
antitrust activities.
Such activities are injurious to our free enterprise
system. For example, they inhibit active competition in
the development of goods and services, and artificially
escalate prices.
Florida's antitrust laws were enacted in l'l15 :111d
are now outdated and ineffective. The Attorney General
may sue under federal antitrust laws, but bec;1use they
do not provide the state with investigatory or enforce
ment powers, they are of only limited use. further,
many violations escape the federal law becau�e
_, they do
not involve interstate commerce.
Therefore, I am recommending that FloriJ:.1 enact
antitrust legislation that will protect our citizens
and businesses from anticompetitive conduct anJ improve
the climate for competition.
To formulate such legislation, I appointed :.1 nine
:nember Antitrust Revision Committee representing :.1
balance of antitrust experience as counsel for plaintiffs,
the defense, and the public interest.
Mark H. Rodman of Miami chaired that committee. Mr.
Rodman has been active in antitrust and trade-regulation
law for 15 years and served on antitrust committees of the
Florida Bar.
The other members who served are:
Dean Robert Lanzilotti of the University of Florida
School of Business, an antitrust economist anJ consultant
to attorneys general of six states on antitrust matters.
Stephen Rubin, a University of Florida law professor,
instructor in advanced antitrust law, and author of
several articles on the subject.
Robert Feagin of Tallahassee, member of the American
Bar Association antitrust committee and a Florida Bar
task force on antitrust problems.
Daniel Dearing of Tallahassee, antitrust lawyer who
conceived Florida's multimillion-dollar antitrust suit
against 16 major oil companies while serving as chief
trial counsel for the Department of Legal Afbirs.
J. Shepard Bryan, Jr. of Jacksonville, vice presi
dent and general counsel 6f Winn-Dixie Stores and member
of the American Bar Association antitrust coni::nitt:ee.
and
has
six
Bar

Michael Nachwalter of Miami, lawyer active in civil
criminal antritrust cases for the pa� 11 years. He
taught antitrust law at the University of Miami for
years and formerly was special counsel to the Florida
on antitrust problems.

Sylvia Walbolt of Tampa, lawyer specializing in anti
trust and trade-regulation law, current chairperson of the
Special Antitrust Committee of the Florida Bar.
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(b)

State the nature of the conduct constituting the violation of this

3

chapter or of the federal antitrust laws alleged to have occurred or

4

where such a violation may be imminent.

5

(c)

6

thereunder with such definiteness and certainty as to permit such materials

7

to be reasonably identified.

8

(d)

9

under oath or affirmation, or by which to answer written interrogatories

Describe the cl�ss or classes of documentary material to be produced

Prescribe a date and time at which the person must appear to testify,

10

or produce the documentary material for inspection or copying, provided

11

that such date shall not be less than 30 days from the date of service

12

of the investigative demand.

13

(e)

Specify a place for the taking of testimony or for the submission of

14

answers to interrogatories, and identify the person who is to take custody

J�

of any documentary material.

16

shall be carried out at the place where the documentary material is located

17

or at such other place as may be fuereafter agreed to by the person and

18

such designated custodian.
Mr.
which wa� adopted.
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April 14, 1980

Ms. Debbie Romanello
Legislative Intern
House Commerce Committee
Room 320, The Capitol
Tallahassee, Florida 32301
Re:

(n) (p

I/

House Bill 701

Dear Ms. Romanello:
In the wake of the amendments to H.B. 701 which were
approved on March 31 , 1980 by the Business and Commercial Law
Subcom mittee, I have had a number of questions posed to me by
persons interested in the legislation which indicate that a
carefu l explanation of the amendments in any subsequent
legislative history which is developed may be very important.
The amendments to Section 542.28 concerning civil
investigative demands were not intended to substantively alter
that section but merel y to conform the language of that section
more closel y to federal law. The original language, of necessity,
departed editorial ly from the exact language of the federal
statute. Upon review, however, it was decided that further
changes could be made which would make the language of Section
542.28 track the federal language more closely without adding
to or subtracting from the Attorney General's powers in this area.
The amendment concerning recovery of attorneys' fees
(§542.22(2)) has raised m::>re particularized questions. The
laneuage of the amendment was borrowed from Section 57.105,
Fla. Stat., changed only to apply the subsection to a "prevailing
defendant" instead of a "prevailing party," since plaintiffs
are entitled to recover attorneys' fees and costs under sub�
section 542.22(1) when they prevail on the merits. In light of
the fact that the language of the amendment does not add or
subtract from Section 57.105, Fla. Stat., I have been asked
why the amendment was necessary in the first place. The reasons
for the amendment were two-fold. First, despite the existence
of Section 57.105, Fla. Stat., it was agreed that nuisance suits
in the antitrust area were a significant problem and that it was
important to reiterate the principle that suits which are filed

Ms. Debbie Romanello
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without any legal or factual hasis should be condemned. Second .:t{�1\r' ,_.
it was pointed out that, since Section 542.22(1) awarded attorn�y•·•:{:r:
fees to the prevailing plaintiffs, it might be assumed by th e
courts that the inclusion of an award to plaintiffs was intended' . ·,[:.:,t
· 1
to exempt actions under Chapter 542 from the provisions of
·
Section 57.105, Fla. Stat. The a<lded language will make it
clear that the principles of Section 57.105, Fla. Stat., do
apply to Chapter 542 and that nuisance suits without any factual
or legal merit whatsoever will not he tolerated.
I have also been questioned concerning the interpretation
of the language borrowed from Section 57.105, Fla. Stat. While
Section 57.105 is a relatively new statute, the courts have·
already begun to give it clear interpretation. Of course, at
common law, attorneys' fees were generally unavailable, therefore,
such awards are made generally only where authorized by a contract
between the parties or by a specific statutory or constitutional
provision. Moreover, because such awards are in derogation of
common law, courts will strictly construe those statutes. See
Sunbeam Enter rises Inc.
Uthe rove, 316 So.2d 34 (Fla. 1975),
an }art or Ace ent
ty o. v. Smith, 366 So.2d 456
(Fla. 4 DCA 1978).

Traditionally, under Rule 1.030 of the Florida Rules of
Civil Procedure, attorneys are held to certify that a pleading
filed under his or her signature is supported by good cause.
Pleadings filed without good cause may be stricken. Section
57.105, Fla. Stat., complements this philosophy by awarding
attorneys' fees to the prevailing party when it is subsequently
determined that there was no ground whatsoever to support a civil
action. Cases under §57.105, Fla. Stat., make it clear that the
statute may apply at any stage of the trial proceeding, but that
it does not apply automatically: rather there must be a specific
finding that there was a complete absence of a justiciable issue
in law or in fact. See Cit of Miami Beach v. Town of Ba� Harbor
�
(Fla. 3 DCA March 4, 19 0) and
Islands, et al ., Case No. 7-261,
RcRain v. Bowling, 374 So.2d 75 (Fla. 3 DCA 1979).

The intent both behind Section 57.105, Fla. Stat., and
behind the proposed Section 542.22(2) is to award fees only where
the action was groundless (a standard similar to that under
Fla. R. Civ. P. 1.030) and not simply where the defendant prevails.
Thus, the defendant under a Chapter 542 action may prevail on a
summary judgment motion and not receive attorneys' fees where
the Judge does not find that�e plaintiff's suit was totally
without merit.

Ms. Debbie Romanello
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This amendment, I believe, is consistent with the twin
concerns of encouraging the prosecution of legitimate antitrust
complaints and condemning nuisance suits which have no merit and
are filed for their settlement value only, or for harrassment of
the defendant.
I hope that these brief comments will help you to answer
questions which may arise concerning the amendments and that they
will assist you in making the legislative history clear on these
points. As always, if you need assistance on any problem, please
feel free to contact me or my staff.
Sincerely,

__]Ull::::f£.--1��rt, Jr.
torney General
Assistant
Chief, Antitrust Section
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REVISED: April 18, 1980
(SB 400)
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SUMMARY
A.

PRESENT SITUATION:

Florida's present antitrust law, chapter 542, entitled
"combinations restricting trade or commerce", was enacted in
1915 and has remained basically unchanged and unenforced ever
since.
Chapter 542 prohibits combinations in restraint of trade,
discriminatory trade practices, and monopolization of trade.
The penalties for a violation of chapter 542 include court or
dered dissolution of the business and revocation of the privi
lege of conducting business within the state. Additionally,
chapter 542 contains criminal penalties for individuals. Any
person found to be in violation of the chapter is guilty of a
third degree felony punishable as provided in sections 775.082,
775.083, or 775.084, Florida Statutes (i.e. not greater than
5 years imprisonment and/or a fine not exceeding $5,000 or
an extended term of imprisonment if found to be a "habitual
offender"). Finally, all contracts in violation of the anti
trust laws are void and unenforceable.
ages.

Chapter 542 contains no private cause of action for damB.

EFFECT OF PROPOSED CHANGES:

In order to fully understand the impact of the proposed
revision of Florida's antitrust law, a section by section
analysis of the bill follows:
Section 1 - Creates sections 542.15 through 542.32 and
sections 542.35 and 542.36.
5t,2.15 Short title - This act shall be known as the
Florida Antitrust Act of 1980.
542.16 Purpose - The purpose of this act is to compli
ment the body of federal law relating to restraints of trade
or commerce in order to foster effective competition in Florida.
The act shall be liberally construed to accomplish its purpose.

Mark Hen-on. StAff nirtttnr
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542.17 Definitions - The definitions of the terms found
in this act are phrased in broad language in order to obtain
the desired goal of unfettered competition. This section de
fines the terms "commodity", "service", "person", "trade or
commerce", "document", "attorney general", and "state attorney".
[See III B 2; below.]
542.18 Restraint of trade or commerce - Every contract,
-combination, or conspiracy in restraint of trade or commerce in
Florida is unlawful. This language tracks section l of the
Sherman Antitrust Act [15 U.S.C. §1].
542.19 Monopolization, attempts to monopolize, or com
binations or consoiracies to monopolize - It is unlawful for
a person to monopolize or attempt to monopolize, or to combine
or conspire to monopolize. This language tracks section 2 of
the Sherman Antitrust Act [15 U.S.C. §2].
542.20 Exemptions - Any activity exempt under Florida
statutory or common law, or exempt under the federal antitrust
law is exempt from the provision of this act. [See III B 3,
below.]
542.21 Penalties for violation -

(1) Any natural person who violates s. 542.18 or s.
542.19 is subject to a civil penalty of not more than $100,000.
Any other person violating the provisions is subject to a civil
penalty of not more than $1 million.
(2) Any person who knowingly violates or who knowingly
aids in a violation of s. 542.18 or s. 542.19 is guilty of a
felony punishable by a fine of not more than $1 million if a
corporation, or if any other person not more than $100,000 or
3 years imprisonment, or both.
(3) The commencement of a trial seeking civil penal
ties under this section bars a subsequent criminal prosecution
for the same violation. The commencement of a criminal prose
cution bars a subsequent action for civil penalties under this
section. But neither a criminal nor a civil prosecution under
this section bars a subsequent suit for damages (s. 542.22) or
equitable relief (542.23).
(4) No action under this section or under s. 542.23
(equitable remedies) shall be commenced by the Attorney General
against anyone who at that time is a defendant in a federal
antitrust suit involving substantially the same violation and
seeking similar relief.
542.22 Suits for damages -

(1) Any person injured by a violation of this act is
entitled to recover treble damages plus costs of the suit.
The court shall award attorney's fees to a prevailing de
fendant in an action for damages or equitable relief where the
court finds a complete lack of a justiciable issue of either
law or fact on plaintiff's part. [See III B. 4., below]
(2) The Attorney General, or a state attorney with
written permission from the Attorney General may seek to recover
treble damages as parens patriae on behalf of residents of the
state. The court shall exclude from any recovery any amount which
duplicates amounts previously awarded, or which is allocable to
natural persons who have elected to exclude their claims, or which
is allocable to a business entity.
(3)

In any parens patriae action under subsection (2)
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(a) The Attorney General must give notice by
publication to the proposed class on whose behalf the action
is brought. If the court finds this to be insufficient it shall
direct further notice as is required by the circumstances.
(b) Any member of the proposed class may elect to ex
clude his portion of the claim by filing notice with the court.
Final judgment shall be res judicata as to any person who fails
to exclude himself from the proposed class.
(c) No dismissal or compromise may be entered with
out court approval, and notice of the proposed dismissal or com
promise must be given to the class in such manner as the court
directs.
(d) The court in its discretion may authorize the
manner of the distribution of monetary relief. Each person must
be given a reasonable opportunity to secure his portion of the
fund.
(e) In an action under s. 542.22(3) where it is de
termined that defendant agreed to fix prices, damages may be
assessed in the aggregate by statistical, sampling or other rea
sonable method of computation. It is unnecessary to separately
prove the damages of the individual members of the class.
542.23 Equitable remedies - In addition to other reme
dies provided,any person may sue for injunctive or other equit
able relief. Where the plaintiff substantially prevails the
court shall award costs.
542.24 Consent decrees and settlement agreements - In
a civil action maintained by the Attorney General or a state
attorney, any parties to the action may petition the court for
entry of a consent decree or for approval of a settlement. The
decree or settlement shall state the alleged violations, future
obligations of the parties, the relief agreed upon, and the
reasons for the decree or settlement.
542.25 Judgment in favor of the state as prima facie
evidence - Final judgment or decree in a civil or criminal pro
ceeding initiated by the Attorney General or a state attorney to
the effect that defendant violated the provisions of this act,
or in a civil or criminal proceeding brought by the Department
of Justice under comparable federal laws is prima facie evidence
against the same defendant in an action for damages brought by
another person concerning the same violation. However, this
section does not apply to consent judgments or decrees entered
before any testimony has been taken. This section is similar to
section 5 of the Clayton Act [15 U.S.C. §16]. Defendant is not
estopped, however, from raising defenses to rebut the prima
facie case established by plaintiff. See, Emich Motors Corp.
�neral Motors Corp., 340 U.S. 558 (1951).
542.26 Limitation of actions - When a civil or criminal
proceeding is instituted by the Attorney General or a state
attorney, the statute of limitations with respect to any private
cause of action which is based in whole or in part upon any
matter complained of by the enforcing authority shall be sus�
pended during the pendency of the enforcement proceeding and for
one year afterwards. Plaintiff in a private treble damage action
must bring suit within the period of limitation or within one
year after the conclusion of an enforcement action.
542.27

Enforcement authority -

(1) The Attorney General or a state attorney with
written permission from the Attorney General may commence and
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try all criminal prosecutions under this act. Criminal prose
cutions must be commenced by indictment. The Attorney General
or a state attorney ·possesses all the powers and duties with re
spect to criminal prosecutions generally. Additionally, the
Attorney General may participate in and appear before a grand
jury to assist a state attorney, irrespective of the provisions
of chapter 905 (dealing with grand jury procedures).
[See III
B, 5. , below]
(2) The Attorney General may institute or intervene in
civil proceedings seeking any type of relief authorized by this
act or by the federal laws pertaining to antitrust, on behalf of
the state or on behalf of natural persons in the state. This
provision affords the Attorney General broad authority to seek
remedies for injured persons in Florida or for the interests of
the state.
(3) This section grants the Attorney General the
authority to investigate a suspected violation of this act or of
the federal antitrust laws.
542.28 Civil investigative demand - This section grants
the Attorney General, or a state attorney with proper jurisdic
tion broad investigative powers prior to the filing of a formal
complaint or the impaneling of a grand jury. The provision of
this section closely track the language of the federal Antitrust
Civil Process Act, as amended [See, 15 U.S.C. §§1311-1314 (1976)].
[See III B. 6., below.)
(1) When the enforcement authority has reason to be
lieve that any person has information or is in possession, con
trol or custody of any tangible evidence relevant to a civil in
vestigation authorized in s. 542.27(3) he may issue in writing and
serve upon that person an investigative demand to: (a) give oral
testimony under oath; (b) answer written interrogatories under
oath; or (c) produce the documents or other tangible evidence.
(2) The demand must be issued in conformity with accepted
service of process requirements or by certified mail. It must
state the nature of the conduct alleged to have violated this act
or the federal antitrust laws, describe with particularity the
tangible evidence to be produced, prescribe a date and time at
which the person served must appear or produce evidence (but the
date may not be less than 30 days from the date of service), and
specify the place and the person who is to conduct the examination
or take custody of any tangible evidence. Inspection and copying
must take place where the documentary material is located, or at
any other place agreed upon by both parties. The parties may agree
in writing to substitute copies for the original documents.
(3) The enforcing authority may not require the produc
tion of documents, the submission of answers to written interroga
tories, or the giving of oral testimony if such would be protec
ted from disclosure under the standards applicable to subpoenas
and subpoenas duces tecum issued in aid of a grand jury investi
gation,or under the standards applicable to a discovery request
under the Florida Rules of Civil Procedure to the extent such
standards are consistent with the provisions of this act.
(4) Nothing in this section limits the enforcing
authority's power to require the appearance of witnesses or the
production of tangible evidence located out of state.
(5) Prior to the appearance date specified in the de
mand, the person served may petition the court to modify or set
aside the demand. The petition must state each ground upon
which peitioner relies in his request. While a petition is pend
ing before the court the time allowed for compliance with the
demand will be tolled.
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(6) Where a person fails to comply with a valid demand
and fails to file a petition under subsection (5), the court
upon application by the enforcing authority may issue an order
of compliance. Failure to obey this order is contempt of court.
Subsections (7) and (8) provide detailed procedures for
the taking of oral testimony pursuant to section 542.28. The
testimony must be made under oath and recorded stenographically
or by sound recording. The witness may be accompanied by coun
sel, who is permitted to advise the witness and make any objec
tions on the record. The witness and his attorney are entitled
to an opportunity to examine the transcript of the testimony (but
may waive this right), and make any changes in form or substance
provided the witness gives his reasons for making such changes.
The transcript must be signed by th e witness within 30 days after
examination. Otherwise the examiner shall sign the transcript
and state whether the witness waived signing, refused to sign,
was ill, or could not be found. Persons required to testify or
submit evidence are entitled to a copy of the testimony or evi
dence upon payment of reasonable costs.
(9) This section requires the enforcing authority to
maintain the secrecy of all the results of an investigative de
mand, except disclosure may be made to any court or tribunal in
Florida, or to other law enforcement authorities of the federal
government or other state governments having similar restrictions
regarding confidentiality. Additionally, subsection (10) gives
the Attorney General the authority to stipulate to protective
orders with respect to such information.
(11) The enforcing authority can petition the court to
order the t�stimony or production of documents by one who has
refused on fifth amendment grounds, provided the person is gran
ted transactional immunity. Failure to comply with such an order
is contempt punishable by imprisonment.
(12) While in possession of the custodian, transcripts
of oral testimony, answers to interrogatories, and documentary
material shall be available for inspection by the person who
produced such evidence or by his authorized representative.
(13) Nothing in this section shall limit the ability of
the enforcing authority to institute a civil proceeding under
s. 542.22, conduct a grand jury investigation or file a civil
complaint or criminal indictment.
(14) It is unlawful for anyone knowing or having reason
to know that an investigatory demand is pending, to alter, destroy,
conceal, or falsify any tangible evidence. Such an act constitutes
a third degree felony.
(15) When copies of documentary material are no longer
required in connection with a pending proceeding or an investi
gation, or at the end of 2 years following the date the material
was presented (whichever is sooner), all copies must be returned
unless a request for extension has been filed. Material which
has passed into the control of the court or a grand jury does not
have to be returned.
All public officials
542.29 Duty of public officers
are directed to cooperate with the enforcing authority in all
actions or investigations under this act.
542.30 Jurisdiction and venue - All proceedings brought
under this act must be brought in the circuit court in the county
where the cause of action arose, or where any defendant resides,
is found or has an agent, or where any act in furtherance of the
alleged violation occurred.
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542.31 Action not barred as affecting interstate commerce This section acknowledges Florida's concurrent jurisdiction with
the federal government to bring actions against persons or acti
vities involved in interstate commerce. The section contains a
"savings clause" stating that the Legislature intends to exercise
its full authority in this area limited only by constitutional
restraints.
542.32 Rule of construction and coverage - This section
states that in construing this act, great weight shall be
given the decisions of the federal court s interpreting comparable
federal statutes. Specifically, the failure to incl�de in this
act the substantive provisions of section 3 of the Clayton Act
[15 U.S.C. §14, relating to tying and exclusive dealing] shall
not limit the scope of s. 542.18 or 542.19. [See III B. 7., below.)
542.35 Remedies cumulative - The remedies are cumulative
rather than exclusive.
542.36 Continuing violations - Violations commenced
prior to this act yet continuing after its effective date are
actionable. Conduct prior to the act's effective date is rele
vant to prove a violation.
Section 2 - Section 542.12, Florida Statutes, (contracts
in restraint of trade invalid; exceptions) is renumbered to 542.33.
Section 542.13, Florida Statutes, (discriminatory trade practices)
is renumbered to 542.34.
Section 3 - Repeals sections 542.01 through 542.11,
Florid� Statutes.
Section 4 - This section contains a ''severability clause"
stating that the invalidity of any provision or application of
this act shall not affect the validity of other provisions of
the act which may be given effect independent of the invalid
portions.
Section 5 - Provides an effective date. - October 1, 1980.
II.

ECONOMIC IMPACT CONSIDERATIONS
A.

PRIVATE SECTOR:

This bill has been targeted for a Private Sector Impact
statement (PSI) and State Fiscal Note (SFN). These will be com
piled by the subsequent committee of reference.
B.

PUBLIC SEC�OR:

The Department of Legal Affairs has stated that imple
mentation of the proposed bill will involve no additional costs
to the State of Florida, due to the fact that the Department al
ready maintains an Antitrust Section.
III.

COMMENTS
A.

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN COMMITTEE
SUBSTITUTE FOR HB 701:

1. Section 542.22(2) at page 4, line 18-23 of the original
bill is de leted from the committee substitute. This section provided
that the fact that a plaintiff had not dealt directly with the
defendant would not bar or limit recovery. This language could
have been interpreted as an attempt to overrule the United States
Supreme Court's holding in Illinois Brick Co., v. State of Illinois,
431 U.S. 720 (1977) (which prevents certain indirect purchasers
from recover
treble damages from a defendant based on a claim
of price fixing under the federal anti-trust statute.)
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2. New language was added to s. 542.22(1) to require
the court to award reasonable attorney's fees to a prevailing
defendant in a civil action where the plaintiff has presented
absolutely no justiciable issue of either law or fact. [See III
B. 4., below.]
3. Section 542.28(1) was amended to specify that a state
attorney may issue a civil investigative demand (CID) only with
the written consent of the Attorney General. The section was ,
further amended to state that CID's may only be used in a civil
antitrust investigation.
4. Section 542.27(2) was amended to require a CID to
state the nature of the conduct alleged to have violated the
antitrust laws, and to require any inspection or copying of
documentary material to be carried out at the place the material
is located unless another place is agreed upon by the parties.
Upon written agreement between the parties, copies may be sub
stituted for original documents.
5. Section 542.27(12) was added to allow inspection of
transcripts of oral testimony, answers to interrogatories and
documentary material, produced pursuant to a CID, by the person
who produced such evidence.
B.

OTHER:

1. PURPOSE: It is estimated by federal officials in the
Antitrust Division of the Justice Department that anticompetitive
activity costs Americans (including government and business) $80$100 billion per year. In recent years there has been an in
crease in antitrust enforcement activities at both the federal
and state levels, however, federal authorities do not have the
resources to investigate all violations, and state authorities
are limited in their ability to assist the federal government.
For this reason state antitrust legislation has become a key
factor in the policing of anticompetitive acitivities.
Florida's current antitrust provisions have been found to
be wholly inadequate in dealing with anticompetitive practices.
The proposed bill is intended to revitalize Florida's antitrust
laws. It closely tracks existing federal law where possible,
which will encourage compliance by businesses by offering them
a single set of guidelines to follow. Additionally, it affords
Florida courts the benefit of almost 90 years of federal judicial
interpretation and experience.
2. Section 542.17(3)
"Person" - The Attorney General's
Antitrust Revision Committee (hereinafter the-Committee) care
fully considered whether the inclusion of the state and its
agencies in the definition of the word "person" would expose
the state to tort liability for its actions which might consti
tute restraints of trade. The Court of Appeals for the Fifth
Circuit has held that violations of the federal antitrust laws
are torts. Abraham Construction Corp. v. Texas Industries, Inc.,
no. 78-1788. Additionally the Florida Supreme Court construed
section 768.28, Florida Statutes as being a broad waiver by the
state of sovereign immunity to tort liability. Commercial Car
rier Corp. v. Indian River County, 371 So.2d. 1010. Although
the Committee agreed the state should be immune from suit, it
refrained from addressing the issue directly and decided instead
to allow the Florida courts to interpret the statutory provisions
in accordance with the spirit of the act.
3.
exemptions
maintain a
porate new

542.20 Exemptions - A laundry list approach to the
provision was avoided by the Committee in order to
degree of flexibility enabling the courts to incor
developments.
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4. 542.22(1) Attorney's Fees - Although section 57.105,
�lorida Statutes, contains substantially the same language, grant
ing attorney's fees to the nprevailing party" where there is a
complete absence of a justicable issue of law or fact, it was
felt that a specific reiteration of this provision was necessary
in this act. The reasons the sponsor felt it necessary are two
fold; (1) to emphasize the fact that nuisance suits filed with
out any legal or factual basis will be condemned and (2) to make
it clear that the inclusion of s. 542.22(1) (awarding attorney's
fees to prevailing plaintiffs) was not intended to exempt actions
under Chapter 542 from the provisions of section 57.105, Florida
Statutes.
It is the sponsor's intent that s. 542.22(1) be interpret
ed in the same manner as s. 57.105. Recent cases construing s.
57.105 have held that for an award of attorney's fees to be made
pursuant to that section, there must be a specific finding that
there was a complete absence of a justiciable issue of law or
fact. See City of Miami Beach v. Town of Bay Harbor Islands, Case
No. 79-261 (Fla. 3rd DCA March 4, 1980); McBain v. Bowling, 374
So. 2d 75 (Fla. 3 DCA 1979).
5. 542.27 Enforcement Authority - This section provides
strict controls on prosecutorial authority. Prosecutions may be
commenced and tried by the Attorney General or the State Attorney;
provided that a State Attorney may commence and try a suit under
this chapter only with the written permission of the Attorney General.
Additionally, all criminal prosecutions P.1Ust be commenced by indict
ment only.
Some of these provisions present questions which may require
construction of two constitutional provisions. Article V, Section
17, Fla. Const., provides in pertinent part, that the State At
torney "shall be the prosecuting officer of all trial courts in
that circuit... ", which seems to imply that the State Attorney is
the sole prosecutor to the exclusion of all others, including the
Attorney General. On the other hand, under Article IV Section 4,
Fla. Const., the Attorney General is designated the "chief state
legal officer" and is empowered to "exercise such powers and per
form such duties as may be prescribed by law". [Section 4(a) and
(cl. J
The effect of this bill is to designate the Attorney Gen
eral pursuant to Article IV, Section 4, as the prosecuting authori
ty responsible for enforcement of the state's antitrust laws. In
exercising this responsibility he is empowered to grant permission
to the various State Attorneys to institute suits for damages as
parens patriae (s. 542.22 (3)) and to commence criminal prosecu
tions (s. 542.27(1)). Such powers appear consistent with Article
V, Section 17 and Article IV, Section 4, although research has in
dicated no case directly on point detailing the relationship be
tween these two constitutional provisions.
6. 542.28 Civil investigative demand - According to the
Department of Legal Affairs the present lack of full investiga
tive powers has severely hampered its ability to protect the pub
lic from antitrust violations. The subtle complexities of acti
vities which threaten to violate the antitrust laws often pre
vent the Department from establishing "reasonable suspicion" before instituting an action. However, only after an action is fil
ed may the Department engage in the discovery procedures authoriz
ed under Florida's Rules of Civil Procedure. Although current law
in section 542.11, Florida Statutes, gives the Department subpoena
power, any person subpoenaed (including the target of a� antitrust
investigation) must be given immunity from any prosecution for a
violation of the antitrust laws.
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By providing for civil investigative demands (CID's) the
bill allows the Department to institute a broad investigation
prior to bringing an action. This section closely follows the
provisions of the federal Antitrust Civil Process Act [15 U.S.C.
§§ 1311-1314 (1976).]
Once an investigation has been initiated by the enforcing
authority, a complete range of procedural guarantees are provided
to protect the rights of businesses and individuals who have been
issued a demand. Initially, the enforcing authority must have
reason to believe that a person has information relevant to an
antitrust investigation. The recipient of the CID has full right
to challenge the basis of the CID in court, to make any objec
tions to an examination on the record, and to be represented and
advised by counsel. Federal courts have held that similar pro
visions in the federal Antitrust Civil Process Act afford a per
son his procedural due process rights, and do not violate the
fourth or fifth amendments. See Petition of Gold Bond Stamp Co.,
221 F. Supp. 391 (D. Minn. 1963); Hyster Co. V. United States, 338
F. 2d 183 (8th Cir. 1964).
7. 542.32 Rule of Construction and Coverage - This section
states that the failure to include the provisions of Section 3 of
the Clayton Act [15 U.S.C. 314, prohibiting tying and exclusive
dealing arrangements] shall not limit the scope of s. 542.18. Un
der early federal case law both section 1 of the Sherman Act [15
U.S.C. §1] (which is substantially similar to s. 542.18) and sec
tion 3 of the Clayton Act [15 U.S.C. §14] were held to cover tying
and exclusive dealing arrangements. Because of different interpre
tations of the two acts, however, it was substantially more diffi
cult to prove that a tying agreement constituted a violation of sec
tion 1 of the Sherman Act than it was to prove that the same agree
ment violated section 3 of the Clayton Act. See Times-Picayune Pub
lishing Co. v. United States, 345 U.S. 594 (1953). Recent Supreme
Court decisions however, have tended to eliminate this distinction,
and to rely predominately on section 1 of the Sherman Act to pro
secute tying and exclusive dealing arrangements.
Accordingly, although the substantive provisions of sec
tion 3 of the Clayton Act were not included in the proposed bill,
it is the intent of the Committee that tying and exclusive deal
ing arrangements shall fall within the prohibitions of s. 542.18,
as contracts in restraint of trade.
IV.

AMENDMENTS
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A bill to be entitled
An act relating to combinations restricting
trade or commerce; creating ss. 542.15-542.32,
542.35, and 542.36, Florida Statutes, the
"Florida Antitrust Act"; defining purpose and
construction; providing definitions;
prohibiting anticompetitive conduct and
monopolies; providing exemptions and penalties;

9

providing civil remedies, equitable remedies,

10

and attorney fees; providing for consent

11

decrees and settlement agreements; providing

12

that judgment in favor of the state is prima

13

facie evidence; providing for the tolling of

1d

the statute of limitations during pending state

15

actions; providing enforcement authority;

16

providing for civil investigative demand;

17

providing for assistance of public officers;

18

specifying jurisdiction and venue; providing

19

that action not barred although the conduct

20

affects interstate commerce; providing rules of

21

construction; providing for cumulative remedies

22

and continuing violations; renumbering ss.

23

542.12 and 542.13, Florida Statutes; repealing

2d

ss. 542.01-542.11, Florida Statutes, relating

25

to combinations restricting trade or commerce;

26

providing severabllity; providing an effective

27

date.

28

n

Be It Enacted by the Legislature of the State of Florida:

30
31
1
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Section 1.

Sections 542.15, 542.16, 542.17, 542.18,

542.19, 542.20, 542.21, 542.22, 542.23, 542.24, 542.25,
3 542.26, 542.27, 542.28, 542.29, 542.30, 542.31, 542.32,
4 542.35, and 542.36, Florida Statutes, are created to read:
5

542.15

Short title.--This act shall be known and may

6 be cited as the "Florida Antitrust Act".
542.16

Purpose; construction.--The purpose of this act

8 is to complement the body of federal law prohibiting
9 restraints of trade or commerce in order to foster effective
10 competition.

The provisions of this act shall be liberally

11 construed in order to effectively carry out its purposes.
12

542.17

13

(1)

14

Definitions.--As used in this act:

"Commodity" means any goods, merchan.dise, wares,

produce, chose in action, land, article of commerce, or any

15 other tangible or intangible property, real, personal, or
16

17
18

19

mixed, for use, consumption, production, enjoyment, or resale.
(2)

"Service" means any kind of activity performed in

whole or in part for economic benefit.
(J)

"Person" means any individual, corporation, firm,

20 partnership, limited partnership, incorporated and
21 unincorporated association or professional association, or any
22 other legal, commercial, or governmental entity, including the
23

State of Florida, its departments, agencies, political

24 subdivisions and units of government.
25

(4)

"Trade or commerce" means any economic activity of

26 any type involving any commodity or service.
27

(5)

"Document" means any stored or retained data or

28 information in whatever form.
n

(6)

"Attorney General" includes not only the Attorney

30 General but also any designee of the Attorney General, or any
31
2
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assistant attorney general or special assistant attorney
2 general.
(7)

"State Attorney" includes not only the state

4 attorney but also any designee of the state attorney, or any
5 assistant state attorney or special assistant state attorney.
6

542.18

Restraint of trade or commerce.--Every

contract, combination or conspiracy, in restraint of trade or
R commerce in this state is unlawful.
9

542.19

Monopolization, attempts to monopolize, or

lO combinations or conspiracies to monopolize.--It is unlawful

11 for any person to monopolize, or attempt to monopolize, or

12 combine ·or conspire with any other person to monopolize any
13 part of trade or commerce in this state.
14

542.20

Exemptions.--Any activity or conduct exempt

15 under Florida statutory or common law pertaining to restraint
16 of trade or exempt from the provisions of the antitrust laws
17 of the United States is exempt from the provisions of this
18 chapter.
19

542.21

20

(1)

Penalties for violation.--

Any natural person who violates any of the

21 provisions of s. 542.18 or s. 542.19 is subject to a ci Vi1
22 penalty of not more than $100,000.

Any other person who

23 violates any of the provisions of s. 542. 18 or s. 542.19 is
24 subject to a civil penalty of not more than Sl million.

25

(2)

Any person who knowingly violates any of the

26 provisions of s. 542.18 or s. 542.19 or who knowingly aids in

27 or abets such violation, is guilty of a felony punishable by a
28 fine not exceeding Sl million if a corporation; or, if any

29 other person, by fine not exceeding $100,000, or imprisonment
30 not exceeding 3 years, or by both.
)1
3
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(3)

The commencement of trial to impose civil

penalties in any action under this section shall bar any
3 subsequent criminal prosecution against the same person for
4 violation of s. 542.18 or s. 542.19, based upon the same acts.
5 The commencement of trial in a criminal prosecution for
6 violation of s. 542.18 or s. 542.19 shall bar any subsequent
action against the same person for civil penalties based upon
8 the same acts, but shall not bar a subsequent suit for damages
9 or injunctive relief under ss. 542.22 and 542.23.
10

(4)

No action under this section or s. 542.23 shall be

11 commenced by the Attorney General against any person who is a
12 defendant in a pending action prosecuted by the United States
13 for violation of the federal antitrust laws involving
1d substantially the same subject matter and seeking
15 substantially the same relief.
16

542.22

17

(1)

Actions for damages.--

Any person who shall be injured in his business or

18 property by reason of any violation of s. 542.18 or s. 542.19
19 may sue therefor in the circuit courts of this state and shall
M recover threefold the damages sustained by him, a reasonable
21 attorney's fee, and all costs of suit including investigative
22 and court costs.
23

(2)

In any action under this section the fact that a

24 person has not dealt directly with the defendant shall not bar
25 or otherwise limit recovery; however, the court shall exclude
� from the amount of monetary relief awarded in such action any
27 amount of monetary relief which duplicates amounts which have
� been awarded for the same injury.
29

( 3)

The Attorney General, or a state attorney after

30 receiving written permission from the Attorney General, may
31 bring a civil action in the name of the state, as parens
4
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patriae on behalf of natural persons residing in this state,
2 to recover on behalf of those persons threefold the actual
3 damages sustained by reason of any violation of s. 542.18 or
4 s. 542.19, all costs of such suit including investigative and
5 court costs, and a reasonable attorney's fee.

The court shall

6 exclude from the amount of monetary relief awarded in such
action any amount of monetary relief which duplicates amounts
8 which have been awarded for the same injury, which is properly
9
10

allocable to natural persons who have excluded their claims
pursuant to paragraph (4l (bl, or which is properly allocable

11 to any business entity.
17

(4l

In any action under subsection (3l of this

13 section:
14

(a)

The Attorney General or state attorney shall, at

15 the time, in the manner and containing such information as the
16 court may direct, cause notice to be given to the proposed
17 class by publication.
18

If the court finds that notice given

solely by publication would deny due process of law to any

19 person, the court shall direct further notice to be given to
� such person according to the circumstances of the case.
21

(bl

Any person on whose behalf an action is brought

22 under subsection (3l may elect to exclude from adjudication
2J the portion of the claim for monetary relief attributable to
24 him by filing notice of such election with the court within
25 such time as specified in the notice given pursuant to
26 paragraph (a) of this subsection.

The final judgment in such

27 action shall be res judicata as to any claim under this
� section by any person on behalf of whom such action was
29 brought and who fails to give such notice within the period
JO specified in the notice given pursuant to paragraph (a) of

31 this subsection.

5
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(c)

No dismissal or compromise shall be entered

2 without the approval of the court, and notice, if ordered, of
3 the proposed dismissal or compromise shall be given in such
4 manner as the court directs.
(d)

Monetary relief shall be distributed in such

6 manner as the court may authorize; provided the distribution
7 procedure affords each person a reasonable opportunity to
8 secure his appropriate portion of the net monetary relief.
9

(e)

In an action under subsection (3) in which t�ere

10 has been a determination that a defendant agreed to fix prices
11 in violation of s. 542.18, damages may be proved and assessed
12 in the aggregate by statistical or sampling methods, by the
13 computation of illegal overcharges, or by such other
14

reasonable system of estimating aggregate damages as the court

15 may permit without the necessity of separately proving the
16 individual claim of, or amount of damage to, persons on whose
17 behalf the action was brought.
18

542.23

Equitable remedies.--Nothing in this act shall

'.9 preclude any person from seeking injunctive or other equitable
W relief against threatened loss or damage by violation of the
21 provisions of this _act.

In any action under this section in

22 which the plaintiff substantially prevails, the court shall
23 award all costs of suit, including investigative and court
24 costs, and a reasonable attorney's fee to the plaintiff.
25

542.24

Consent judgment and settlement agreements.--In

26

a ci Vil action maintained under this chapter by the Attorney

27

General or a state attorney, any parties to such action may

28

petition the court for entry of

29

approval of a settlement agreement.

a

consent judgment or for
The proposed judgment or

30 agreement shall set out the alleged violations, future
31 obligations of the parties, damages or other relief agreed
6
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upon, and the reasons for entering into the consent judgment
or settlement agreement.
542.25

J

Judgment in favor of state as prima facie

evidence.--A final judgment or decree entered in any civil or
5 criminal proceeding brought by the Attorney General or state

6 attorney under s. 542.21 or s. 542.23 to the effect that a
defendant has violated s. 542.18 or s. 542.19, or entered in
any civil or criminal proceeding brought by the United States
9 Department of Justice under comparable federal laws shall be
10 prima facie evidence against such defendant in any civil
11 action or proceeding under this chapter brought by any other
12 person against such defendant as to all matters covered by the
13

judgment or decree which would serve as an estoppel between

ld th� parties.

This section shall not apply to consent

15 judgments or decrees entered before any testimony has been
16 taken.
17

542.25

Limitation of actions.--Whenever any civil or

18 criminal proceeding is instituted by the Attorney General or a
19 state attorney to prevent, restrain, or punish any violation
20 of this chapter, the running of the statute of limitations for
21 a private right of. action arising under this chapter and based
22 in whole or in part on any matter complained of in the
23 proceeding shall be suspended during the pendency thereof, and
24 for 1 year thereafter.

Whenever the running of the statute of

25 limitations for a cause of action arising under s. 542.22(1)
U is suspended hereunder, such cause of action is barred unless
27 commenced either within the period of suspension or within the
28 period of limitation.
29

542.27

JO

(1)

31

Enforcement authority.--

The Attorney General, or a state attorney with

written permission from the Attorney General, or both acting
7
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jointly may commence and try any criminal action under this
chapter.

Criminal prosecutions under this chapter shall be

J commenced by indictment.
d

As to commencement and trial of such

prosecutions, the Attorney General or a state attorney shall

5 have all the powers and duties vested by law with respect to

6 criminal prosecutions generally.

Incident to any

investigation commenced under this chapter, the Attorney
8 General may participate in and appear before a grand jury to
9 assist the state attorney, notwithstanding the provisions of
10 chapter 905.
(2)

11

The Attorney General is authorized to institute or

12 intervene in civil proceedings seeking the full range of
13 relief afforded by this chapter or by federal laws pertaining
14 to antitrust or restraints of trade on behalf of the state,
15 its departments, agencies, and units of government.

In

16 addition, the Attorney General, as chief state legal officer,
17 may, on behalf of natural persons in the state, institute any·
18 c1ction authorized under this chapter, federal laws pertaining
19 to antitrust or restraints of trade, or similar laws of other
20 states.
21

(])

Whenever the Attorney General, by his own inquiry

22 or as a result of a complaint, suspects that a violation of
23 this chapter or federal laws pertaining to restraints of trade
24 is imminent, occurring, or has occurred, the Attorney General
25 may investigate the suspected violation.
26

542.28

V

(1)

Civil investigative demand.--

Whenever the Attorney General, or a state

� attorney, with appropriate jurisdiction, has reason to believe
29 that any person has information or is in possession, custody,
30 or control of any document or other tangible evidence relevant
31

to an investigation authorized in s. 542.27(3), he may, prior
8
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to the institution of civil or criminal proceedings, issue in
2 writing and cause to be served upon that person, an
J investigative demand to:
4

(al

Appear and be examined under oath;

5

(bl

Answer written interrogatories under oath; or

6

(cl

Produce documents or other tangible evidence for

inspection and copying.
8

(2)

The demand shall:

9

(al

Be served upon the person in the manner required

10 for service of process in this state or by certified mail
11 showing receipt by the addressee or by the authorized agent of
12 the addressee;
1)
14

(bl

State the section of this chapter

oi of the

federal antitrust laws alleged to have been violated, or the

15 section for which a violation may be imminent;
16

(cl

Describe the class of documents or other tangible

17 evidence with sufficient specificity to allow them to be
18 reasonably identified;
19

(d l

Prescribe a date and time at which the person must

20 appear to testify under oath, or the date by which he must
21 answer written interrogatories or produce the documents or
22 other tangible evidence, provided that such date be not less
23 than 30 days from the date of service of the investigative
24 demand; and
25

( e)

Specify a place for the taking of testimony or for

26 the production of evidence and interrogatories, and identify
27 the person who is to take custody of the documents or other
28 tangible evidence; however, inspection and copying of

29 documentary material or other tangible evidence may be carried
30 out at the place where the documents or evidence are located
31

9
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if such visitorial investigation is designated by the Attorney
General or a state attorney.
3

No demand shall require the production of any

(3)

4 documentary material, the submission of any answers to written
5 interrogatories, or the giving of any oral testimony, if the

6 material, answers, or testimony would be protected from
disclosure under:
8

(a)

The standards applicable to subpoenas or subpoenas

9 duces tecum issued by a court of the State of Florida in aid
10 of a grand jury investigation; or
11

(b)

The standards applicable to a discovery request

12 under the Florida Rules of Civil Procedure, to the extent that
13 the application of such standards to any demand is appropriate
ld and consistent with the provisions and purposes of this
15 chapter.
16
17

(4)

Nothing in this section shall limit the power of

the Attorney General or a state attorney to require the

18 appearance of witnesses or production of documents or other
19 tangible evidence located outside the state.
20
21

(5)

Within 30 days after the service of an

investigative demand upon any person or at any time before the

22 return date specified therein, whichever period is longer, the
23 person served may file in the circuit court in and for the
24 county in which the person resides or transacts business and
25 serve upon the Attorney General or state attorney a petition
M

for an order of the court modifying or setting aside the

27 demand.

The time allowed for compliance in whole or in part

28 with the demand as deemed proper and ordered by the court
� shall not run while the petition is pending before the court.
30 The petition shall specify each ground upon which the
31

petitioner relies in seeking relief, and may be based upon the
10
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failure of the demand to comply with the provisions of this
2 chapter or upon any constitutional or other legal right or
3 privilege of such person.
(6)

In case of failure of any person to comply in

5 whole or in part with a written investigative demand and where
6 such person has not filed a petition under subsection (5) of
this section, a circuit court of this state, upon application
8 of the Attorney General or state attorney, may issue an order
9 requiring compliance.

Failure to obey the order of the court

10 shall be punishable as contempt of court.
11

(7)

The examination of all witnesses under this

12 chapter shall be conducted by the Attorney General, or a state
13 attorney with appropriate jurisdiction, before an officer
1A authorized to administer oaths in this state.

The testimony

15 shall be taken stenographically or by a sound recording
16 device.

Any person compelled to appear under a demand for

17 oral testimony pursuant to this section may be accompanied,
18 represented, and advised by counsel.

Counsel may advise such

19 person, in confidence, either upon the request of such person
20 or upon counsel's own initiative, with respect to any question
21 asked of such person.

Such person or counsel may object on

22 the record to any question, in whole or in part, and shall
23 briefly state for the record the reason for the objection.
2d

If

such person refuses to answer any question, the person

25 conducting the examination may petition the circuit court as
26 provided by subsection ( 11).
27

(8)

When the testimony is fully transcribed, the

28 person conducting the deposition shall afford the witness, and
29 counsel if any, a reasonable opportunity to examine the

30 transcript, and the transcript shall be read to or by the
31

witness, unless such examination and reading is waived by the
11
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witness.

Any changes in form or substance which the witness

2 desires to make shall be entered and identified upon the
3 transcript by the officer, the Attorney General, or a state
4 attorney with the reasons given by the witness for making such
The transcript shall then be signed by the witness,

5 changes.
6

unless the witness waives the signing in writing, is ill,
cannot be found, or refuses to sign.

If the transcript is not

8 signed by the witness within 30 days after being afforded a
9 reasonable opportunity to examine it, the person conducting
10

the examination shall sign it and state on the record the fact

11

of the waiver, illness, absence of the witness, or the refusal

12 to sign, together with the reason given, if any.
13

Any person

required to testify or to submit documentary evidence is

lJ entitled, on payment of reasonable costs, to procure a copy of
15

any document produced by such person and of his own testimony

16 as stenographically reported or in the case of depositions, as
17 reduced to writing by or under the direction of the person
18 taking the deposition.
19

(9)

It is the duty of the Attorney General or a state

20 attorney to maintain the secrecy of all evidence, testimony,
21 documents, work product, or other results of such
22 investigative demand.

The Attorney General or state attorney

23 may disclose such investigative evidence to:
24

(a)

Any court or tribunal in this state; or

25

(b)

To other law enforcement authorities of the

� federal government or other state governments that have
27 restrictions governing confidentiality similar to those
28
29

contained in thi s subs ection •
( l O)

The Attorney General may stipulate to protective

30 orders with respect to documents and information submitted in
31

response to an investigative demand under this section.
12
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(11)

The Attorney General or a state attorney may

2 request that any natural person who refuses to comply with any
J provisions of this section because the testimony or documents
4

may incriminate him, be ordered by the circuit court to

5 provide the testimony or the documents.

Except in a

6 prosecution for perjury, a natural person who complies with a
court order to provide testimony or documents after asserting
8 a privilege against self-incrimination to which he is entitled
9 by law may not be subject to a criminal proceeding, or to the
10 civil penalty of s. 542.21 (1) with respect to the transaction
11 to which he is required to testify or produce documents.

Any

12 natural person failing to comply with such a court order to
13 testify or produce documents may be adjudged in contempt and

14
15

imprisoned until the time he purges himself of the contempt.
(12)

Nothing contained in this section shall impair

16 the authority of the Attorney _General or state attorney to:
17

(a)

Institute civil proceeding under s. 542.22; or

18

(b)

Lay before a grand jury of this state evidence

19 concerning a violation of this chapter, to invoke the power of
m a court to compel the production of evidence before a grand
21 jury, or to file a. civil complaint or criminal information
22 alleging a violation of this chapter.
23

(13)

No person, knowing or having reason to believe

24 that an investigative demand is pending, shall:
25

(a)

Alter, destroy, conceal, or remove any record,

26 document, or thing with the purpose of impairing its verity or
27 availability in such proceeding or investigation, or
28

(b)

Make, present, or use any record, document, or

29 thing, knowing it to be false.
)0
)1

13
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Any person who violates any provision of this subsection shall
2 be guilty of a felony of the third degree, punishable as
3 provided in s. 775.081, s. 775.082, or s. 775.083.
4

(14)

When copies of documentary material made

5 available pursuant to an investigative demand are no longer
6 required for use in a pending proceeding; or absent any
pending proceeding, are no longer required in connection with
8 the investigation for which th�y were demanded; or after 24
9 months following the date when the material was made
10 available; whichever is sooner, all copies of the material
11 shall be returned, unless a request to extend the period
12 beyond 24 months has been filed in the court in which a
13 request for an order compelling compliance pursuant to
14 subsection (13) of this section could be filed.

This

15 subsection shall not require the return of any copies of the
16 documentary material that have passed into the control of any
17 court or grand jury.
18

542.29

Duty of public officers.--In any investigation

19 and in any criminal or civil action commenced pursuant to this
20 chapter, it is the duty of all public officers, their
21

deputies, assistants, clerks, subordinates or employees, to

22 render and furnish to the Attorney General or a state
23 attorney, when so requested, assistance and all information
24 available in their official capacity.
25

542.30

Jurisdiction and venue.--WithQut regard to the

� amount in controversy, a suit or proceeding brought under this
27 chapter shall be brought in the circuit court in the county in
28 which the cause of action arose, where any defendant resides,
29 is found, or has an agent, or in whi ch any act in furtheran c e
30 o E the cond u ct proh i b ited by this chapter occ Li rred .
31
14
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542.31

Action not barred as affecting or involving

2 interstate or foreign commerce.--No action under this chapter
3

is barred because the activity or conduct complained of in any

4

way affects or involves interstate or foreign commerce.

It is

5 the intent of the Legislature to exercise its powers to the
6 full extent consistent with the constitutions of this state
and the United States.
542.32
9

Rule of construction and coverage.--In

construing this chapter, due consideration and great weight

10 shall be given to the interpretations of the federal courts
11 relating to comparable federal antitrust statutes.

In

12

particular, the failure to include in this chapter the

13

substantive provisions of Section 3 of the Clayton Act, 15

14

U.S.C. s. 14, shall not be deemed in any way to limit the

15

scope of s. 542.18 or s. 542.19.

16

17
18
19

542.35

Remedies cumulative.--The remedies provided by

this act are cumulative of each other and of existing powers
and remedies inherent in the courts.
542.36

Preservation of remedies.--Violations commenced

M

prior to the effective date of this act and continuing after

21

the effective date shall be actionable as provided in this

22

chapter.

23
24
25
26
27
28
29
JO
31

The fact that any conduct occurred prior to the

effective date of this act shall not affect its relevance in
proving that a violation of this chapter has occurred or is
occurring.

Any conduct or violations, civil or criminal,

completed prior to the effective date of this act shall be
subject to the provisions of chapter 542 as it existed prior
to October 1, 1980.
Section 2.

Sections 542.12 and 542.13, Florida

Statutes, are renumbered as sections 542.33 and 542.34,
Florida Statutes, respectively.
15
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Section 3.

Sections 542.01, 542.02, 542.03, 542.04,

542.05, 542.06, 542.07, 542.08, 542.09, 542.10 and 542.11,
Florida Statutes, are hereby repealed.
Section 4.

If any provision of this act or the

5

application thereof to any person or circumstances is held

6

invalid, the invalidity shall not affect other provisions or
applications of the act which can be given effect without the

8

invalid provision or application, and to this end the

9

provisions of this act are declared severable.

10

Section 5.

This act shall take effect October 1, 1980.

11
12
13
14

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

SENATE SUMMARY
Creates the Florida Antitrust Act, which prohibits
combinations, conduct and monopolies that restrict trade
or commerce, and grants power to Attorney General or
state attorneys to take civil or criminal action against
restrictive trade practices. Grants to individuals a
cause of action for wrong sustained by prohibited
conduct, with award of treble damages. Sets forth
definitions of purpose, terms, construction, civil and
equitable remedies, penalties, exemptions, damages and
awards for attorney fees. Makes provision for consent
decrees and settlement agreements, and provides that
judgments in favor of state or U.S. are prima facie
evidence of violation, when used in subsequent civil
suits. Provides for the tolling of the statute of
limitations as to private causes of action during the
pendancy of actions brought by the state. Gives
authority to Attorney General, or state attorney to
intervene in pending civil actions, and to bring civil
actions as parens patriae on behalf of wronged persons.
Grants to the Attorney General the power to investigate
suspected violations and to make investigative demands
upon persons with relevant information about violations
under investigation. Allows challenges to the
investigative demands. Sets forth requirements as to the
taking of investigative testimony, and as to the secrecy
or disclosure of all evidence acquired. Provides for
transactional immunity for witnesses claiming self
incrimination. Provides penalties for misuse of
evidence, and allows return of evidence following
termination of investigation. Outlines duty of other
state officials to cooperate with the investigators, and
specifies jurisdiction and venue as to a cause of action.
Provides that the act will mesh with federal law and that
the state has the power to act even though the subject
matter may involve interstate commerce, in those areas
16
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not specifically preempted. Provides that remedies are
cumulative and that continuing violations commenced prior
to the effective date of the act are still subject to it.
Renumbers ss. 542.12 and 542.13, F.S., as ss. 542.33 and
542.34, F.S., respectively. Repeals all other sections
of chapter 542, F.S., prohibiting restraint of trade.
Provides severability.
5
6

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
2J
24
25
26
27
28
29
JO
Jl
17
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A bill to be entitled

An act relating to trade and commerce; creating
ss. 542.15-542.32, s. 542.35, and s. 542.36,
Florida Statutes; providing definitions;
prohibiting anticompetitive conduct and
6

specifying liability therefor; providing
exemptions; providing penalties; providing
civil remedies; providing for judgment in favor

9

of state as prima facie evidence; providing for
tolling of the statute of limitations;

11

providing enforcement authority; providing for

12

civil investigative demands; providing duties

13

of public officers; providing jurisdiction and
venue; providing rules of construction;

15

providing for the actionability of continuing

16

violations; transferring ss. 542.12 and 542.13,

17

Florida Statutes; repealing ss. 542.01-542.11,

18

Florida Statutes; relating to combinations

19

restricting trade or commerce; providing for

20

severability; providing an effective date.

21
22

Be It Enacted by the Legislature of the State of Florida:

23
24

Section 1.

Sections 542.15, 542.16, 542.17, 542.18,

25

542.19, 542.20, 542.21, 542.22, 542.23, 542.24, 542.25,

�

542.26, 542.27, 542.28, 542.29, 542.30, 542.31, 542.32,

ll

542.35, and 542.36, Florida Statutes, are created to read:

28
29
30
31

542.15

Short title.--This act shall be known and may

be cited as the Florida .l\ntitrust Act of 1980.
542.16

Purpose.--The Legislature declares it to be the

purpose of this act to complement the body of federal law
1
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prohibiting restraints of trade or commerce in order to foster
2 effective competition.

It is the intent of the Legislature

3 that this act shall be liberally construed to accomplish its
4

5

beneficial purpose.
542.17

Definitions.--Unless a different meaning is

6 clearly indicated by the context, for the purposes of this
chapter, the terms defined in this section have the following
8
9

meanings ascribed to them:
( 1)

"Commodity" means any goods, merchandise, wares,

10 produce, chose in action, land, article of commerce, or any
11

other tangible or intangible property, real, personal, or

12

mixed, for use, consumption, production, enjoyment, or resale.

13

14
15

(2)

"Service" means any kind of activity performed in

whole or in part for economic benefit.
( 3)

"Person" means any individual, corporation, firm,

16 partnership, limited partnership, incorporated or
17

unincorporated association or professional association, or any

18 other legal, commercial, or governmental entity, including the
19

State of Florida, its departments, agencies, political

20

subdivisions and units of government.

21

( 4)

"Trade or commerce" means any economic activity of

22

any type whatsoever involving any commodity or service

23

whatsoever.
( 5)

25
26

n

w
29
30

31

"Document" means any stored or retained data or

information in whatever form.
(6)

"Attorney General" includes not only the Attorney

General of Florida but also any designee of the Attorney
General, or any assistant attorney general or special
ass i st ant attorney genera1 .
(7)

"State attorney" includes not only the state

attorneys of Florida but also any designee of a state
2
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attorney, or any assistant state attorney or special assistant
2

state attorney.
542.18

Restraint of trade or commerce.--Every

4

contract, combination, or conspiracy in restraint of trade or

5

commerce in this state is unlawful.

6

542.19

Monopolization, attempts to monopolize, or

combinations or conspiracies to monopolize.--It is unlawful
8

for any person to monopolize, or attempt to monopolize, or

9

combine or conspire with any other person or persons to

10
11

monopolize, any part of trade or commerce in this state.
5�2.20

Exemptions.--Any activity or c onduct exempt

12

under Florida statutory or common law or exempt from the

13

provisions of the antitrust laws of the United States shall be

1-1

exempt from the provisions of this chapter.

15

542.21

16

(1)

Penalties for violation.--

Any natural person who violates any of the

17

provisions of s. 542.18 or s. 542.19 shall be subject to a

18

civil penalty of not more than $100,000.

19

violates any of the provisions of s. 542.18 or s. 542.19 shall

20

be subject to a civil penalty of not more than $1 million.

21

(2)

Any other person who

Any person who knowingly violates any of the

22

provisions of s.

23

or advises such violation, shall be guilty of a felony,

24

punishable by a fine not exceeding $1 million if a

25

corporation, or, if any other person, $100,000 or imprisonment

�

not exceeding 3 years, or by both said punishments.

27

(3)

542.18 or s. 542.19, or who knowingly aids in

The commencement of trial seeking civil penalties

28

in any action under this section shall bar any subsequent

n

criminal prosecution against the same person for violation of

JO

s. 542.18 or s. 542.19, based upon the same acts.

31

com mencement of trial in a c riminal prosecution for violation

The

3
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of s. 542.18 or s. 542.19 shall bar any subsequent action
2

against the same person for recovery of civil penalties under

J

this section based upon the same acts, but shall not bar a

4

subsequent suit for damages or injunctive relief under ss.

5

542.22 and 542.23.

6

(4)

No action under s.

542.21 or s. 542.23 shall be

commenced by the Attorney General against any person who, at
a

the time, is a defendant in a suit filed by the United States

9

for violation or alleged violation of the federal antitrust

10

laws involving substantially the same subject matter and

11

seeking substantially the same relief.

12

542.22

13

(1)

Suits for damages.--

Any person who shall be injured in his business or

14

property by reason of any violation of s. 542.18 or s.

15

may sue therefor in the circuit courts of this state and shall

16

recover threefold the damages by him sustained, and the cost

17

of suit, including a reasonable attorney's fee.

18

shall award a reasonable attorney's fee to a prevailing

19

defendant in any action under this chapter for damages or

w

equitable relief in which the court finds there was a complete

21

absence of a justiciable issue of either law or fact raised by

22

the plaintiff.

n

(2)

542.19

The court

The Attorney General, or a state attorney after

2�

receiving written permission from the Attorney General, may

25

bring a civil action in the name of the state, as parens

�

patriae on behalf of natural persons residing in this state to

27

recover on behalf of those persons threefold the actual

�

damages sustained by reason of any violation of s. 542.18 or

29

s. 542.19, and the cost of such suit, including a reasonable

JO

attorney's fee.

31

monetary relief awarded in such action any amount of monetary

The court shall exclude from the amount of

4
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which duplicates amounts which have been awarded for

2 the same injury; which is properly allocable to natural
J

persons who have excluded their claims pursuant to subsection

4

(3) (b); or which is properly allocable to any business entity.

5

(3)

In any action under subsection

6

(a)

The Attorney General or state attorney shall, at

(2):

such time, in such manner and with such content as the court
a may direct, cause notice to be given to the proposed class by
9 publication.

If the court finds that notice given solely by

10 publication would deny due process of law to any person or
11 persons, the court shall direct further notice to such person
12 or persons according to the circumstances of the case.
13
14

(bl

Any person on whose behalf an action is brought

under subsection (2) may elect to exclude from adjudication

15 the portion of the claim for monetary relief attributable to
16

him by filing notice of such election with the court within

17

such time as specified in the notice given pursuant to

18

paragraph (a).

19

judicata as to any claim under this section by any person on

The final judgment in such action shall be res

20 behalf of whom such action was brought and who fails to give
21 such notice within the period specified in the notice given
22 pursuant to paragraph (a).
23

(c)

No dismissal or compromise shall be entered

24 without the approval of the court, and notice, if any, of the
25 proposed dismissal or compromise shall be given in such manner
� as the court directs.
27

�

(d)

Monetary relief shall be distributed in such

manner as the court in its discretion may authorize, subject

� to the requirement that any distribution procedure adopted
�

shall afford each person a reasonable opportunity to secure

Jl

his appropriate portion of the net monetary relief.
5
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In any action under subsection (2)

in which there

2

has been a determination that a defendant agreed to fix prices

3

in violation of s. 542.18, damages may be proved and assessed

d

in the aggregate by statistical or sampling methods, by the

5

computation of illegal overcharges, or by such other

6

reasonable system of estimating aggregate damages as the court
in its discretion may permit without the necessity of

a

separately proving the individual claim of, or amount of

9

damage to, persons on whose behalf the suit was brought.

10

542.23

Equitable remedies.--In addition to other

11

remedies provided by this chapter, any person shall be

12

entitled to sue for and have injunctive or other equitable

13

relief in the circuit courts of this state against threatened

lJ

loss or damage by a violation of this chapter.

15

under this section in which the plaintiff substantially

16

prevails, the court shall award the cost of suit, including a

17

reasonable attorney's fee, to such plaintiff.

18

542.24

In any action

Consent decrees and settlement agreements.--In

19

a civil action maintained under this chapter by the Attorney

w

General or a state attorney, any parties to such action may

21

petition the court for entry of a consent decree or for

22

approval of a settlement agreement.

23

agreement shall set out the alleged violations, future

24

obligations of the parties, damages or other relief agreed

25

upon, and the reasons for entering into the consent decree or

�

settlement agreement.

27

542.25

The proposed decree or

Judgment in favor of state as prima facie

�

evidence.--A final judgment or decree entered in any civil or

29

criminal proceeding brought by the Attorney General or a state

30

attorney under s. 542.21 or s. 542.23 to the effect that a

31

defendant has violated s. 542.18 or s. 542.19, or entered in
6
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any civil or criminal proceeding brought by the United States
2

Department of Justice under comparable federal laws shall be

J

prima facie evidence against such defendant in any civil

J

action or proceeding under this chapter brought by any other

5

person against such defendant as to all matters respecting

6

which said judgment or decree would be an estoppel as between
the parties thereto; provided that this section shall not

8

apply to consent judgments or decrees entered before any

9

testimony has been taken.

10

542.26

Limitation of actions.--Whenever any civil or

11

criminal proceeding is instituted by the Attorney General or a

12

state attorney to prevent, restrain, or punish any violation

13

of this chapter, the running of the statute of limitations in

14

respect of every private right of action arising under this

15

chapter and based in whole or in part on any matter complained

16

of in said proceeding shall be suspended during the pendency

17

thereof, and for 1 year thereafter; provided that whenever the

18

running of the statute of 1 imitations in respect of a cause of

19

action arising under s.

w

action to enforce such cause of action shall be forever barred

21

unless commenced either within the period of suspension or

22

within the period of limitation.

23

542.27

24

(1)

542.22(1) is suspended hereunder, any

Enforcement authority.--

The Attorney General, or a state attorney with

25

written permission from the Attorney General, acting jointly

�

or independently, may commence and try all criminal

27

prosecutions under this chapter.

�

this chapter shall be commenced by indictment.

29

to commencement and trial of such prosecutions, the Attorney

30

General or a state attorney shall have all the powers and

31

duties vested by law with respect to criminal prosecutions

Criminal prosecutions under
With respect

7
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generally.

Incident to any investigation commenced under this

chapter, the Attorney General may participate in and appear
J

before a grand jury in assistance of any state attorney,

4

irrespective of the provisions of chapter 905.
(2)

6

The Attorney General is authorized to institute or

intervene in civil proceedings seeking the full range of
relief afforded by this chapter or by federal laws pertaining

s

to antitrust or restraints of trade on behalf of the state,

9

its departments, agencies, and units of government.

10

addition, the Attorney General, as chief state legal officer,

11

may institute any action authorized under this chapter,

12

federal laws pertaining to antitrust or restraints of trade,

13

or similar laws of other states on behalf of natural persons

14

in the state.

15

(3)

In

Whenever the Attorney General, by his own inquiry

16

or as a result of a complaint, suspects that a violation of

17

this chapter or federal laws pertaining to restraints of trade

18

is imminent, occurring, or has occurred, the Attorney General

19

may investigate such suspected violation.

w

542.28

21

(1)

Civil investigative demand.--

Whenever the Attorney General, or a state attorney

22

with appropriate jurisdiction and with the written consent of

23

the Attorney General, has reason to believe that any person

24

may be in possession, custody, or control of any documentary

25

material relevant to a civil antitrust investigation

26

authorized in s. 542.27(3), he may, prior to the institution

27

of a civil or criminal proceeding thereon, issue in writing

�

and cause to be served upon such person a civil investigative

29

demand to:

30

( a)

Appear and be examined under oath;

31

(b)

Answer written interrogatories under oath; or
8
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Produce documents or other tangible evidence for

inspection and copying.

3

(2)

The demand shall:

4

(a)

Be served upon the person in the manner required

5

for service of process in this state or by certified mail

6

showing receipt by the addressee or by the authorized agent of

7

the addressee.

8

9

(b)

State the nature of the conduct constituting the

violation of this chapter or of the federal antitrust laws

10

alleged to have occurred or where such a violation may be

11

imminent.

12

(c)

Describe the class or classes of documentary

13

material to be produced thereunder with such definiteness and

14

certainty as to permit such materials to be reasonably

15

identified.

16

(d)

Prescribe a date and time at which the person must

17

appear to testify, under oath or affirmation, or by which to

18

answer written interrogatories or produce the documentary

19

material for inspection or copying, provided that such date

20

shall not be less than

21

investigative demand.

22

(e)

30

days from the date of service of the

Specify a place for the taking of testimony or for

23

the submission of answers to interrogatories, and identify the

24

person who is to take custody of any documentary material.

25

Inspection and copying of documentary material shall be

�

carried out at the place where the documentary material is

v

located or at such other place as may be thereafter agreed to

�

by the person and such designated custodian.

�

agreement between the person and the designated custodian,

30

copies may be substituted for original documents.

Upon written

31
9
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(3)

No such demand shall require the production of any

2

documentary material, the submission of any answers to written

3

interrogatories, or the giving of any oral testimony, if such

4

material, answers, or testimony would be protected from

5 disclosure under:
(a)

6

The standards applicable to subpoenas or subpoenas

duces tecum issued by a court of this state in aid of a grand
a

jury investigation; or
(bl

9

The standards applicable to a discovery request

10

under the Florida Rules of Civil Procedure, to the extent that

11

the application of such standards to any such demand is

12

appropriate and consistent with the provisions and purposes of

13

this chapter.
(4)

14

Nothing in this section, however, shall limit the

15

power of the Attorney General or a state attorney to require

16

the appearance of witnesses or production of documents or

17

other tangible evidence located outside the state.
(5)

18

Within 30 days after the service of an

19

investigative demand upon any person or at any time before the

w

return date specified therein, whichever period ls longer, the

21

person served may file in the circuit court in and for the

22

county in which the person resides or transacts business and

23

serve upon the Attorney General or state attorney a petition

24

for an order of the court modifying or setting aside the

25

demand.

M

with the demand as deemed proper and ordered by the court

27

shall not run while the petition is pending before the court.

28

The petition shall specify each ground upon which the

29

petitioner relies in seeking relief, and may be based upon the

�

failure of the demand to comply with the provisions of this

The time allowed for compliance in whole or in part

31
10
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chapter or upon any constitutional or other legal right or
privilege of such person.
In case of failure of any person to comply in

(6)

4

whole or in part with a written investigative demand and where

5

such person has not filed a petition under subsection (5), any

6

circuit court of this state, upon application of the Attorney
General or state attorney, may issue an order requiring

8

compliance.

9

punishable as a contempt of court.
(7)

10

Failure to obey the order of the court shall be

The examination of all witnesses under this

11

section shall be conducted by the Attorney General, or a state

12

attorney with appropriate jurisdiction, before an officer

13

authorized to administer oaths in this state.

14

shall be taken stenographically or by a sound _recording

15

device.

16

oral testimony pursuant to this section may be accompanied,

17

represented, and advised by counsel.

18

person, in confidence, either upon the request of such person

19

or upon counsel's own initiative, with respect to any question

M

asked of such person.

21

the record to any question, in whole or in part, and shall

22

briefly state for the record the reason for the objection.

23

such person refuses to answer any question, the person

�

conducting the examination may petition the circuit court as

25

provided by subsection (11).

26

The testimony

Any person compelled to appear under a demand for

(8)

Counsel may advise such

Such person or counsel may object on

If

When the testimony is fully transcribed, the

v

person conducting the deposition shall afford the witness, and

w

counsel if any, a reasonable opportunity to examine the

n

transcript, and the transcript shall be read to or by the

30

witness, unless such examination and reading is waived by the

JI

witness.

Any changes in form or substance which the witness

11
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desires to make shall be entered and identified upon the
2 transcript by the officer, the Attorney General, or a state
J

attorney, with a statement of the reasons given by the witness

4

for making such changes.

5

by the witness, unless the witness waives the signing in

6

writing, is ill, cannot be found, or refuses to sign.

The transcript shall then be signed

If the

transcript is not signed by the witness within JO days of his
a

being afforded a reasonable opportunity to examine it, the

9

person conducting the examination shall sign it and state on

10

the record the fact of the waiver, illness, absence of the

11

witness, or the refusal to sign, together with the reason, if

12

any, given therefor.

13

submit documentary evidence shall be entitled, on payment of

lJ

reasonable costs, to procure a copy of any document produced

15

by such person and of his own testimony as stenographically

16

reported or in the case of ·depositions, as reduced to writing

17

by or under the direction of the person taking the deposition.

18

(9)

Any person required to testify or to

Notwithstanding any of the provisions of chapter

19

119, it shall be the duty of the Attorney General or a state

M

attorney to maintain the secrecy of all evidence, testimony,

21

documents, work product, or other results of such

22

investigative demand.

23

attorney may disclose such investigative evidence to:

However, the Attorney General or state

24

(a)

Any court or tribunal in this state; or

25

(b)

To other law enforcement authorities of the

�

Federal Government or other state governments that have

27

restrictions governing confidentiality similar to those

�

contained in this subsection.

n
JO

(10)

The Attorney General shall have the authority to

stipulate to protective orders with respect to documents and

31
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information submitted in response to an investigative demand
2 under this section.
(11)

The Attorney General or a state attorney may

4 request that any natural person who refuses to comply with any
5 provisions of this section on the grounds that the testimony
6 or documents may incriminate him shall be ordered by the
circuit court to provide the testimony or the documents.
8

Except in prosecution for perjury, a natural person who

9

complies with a court order to provide testimony or documents

10

after asserting a privilege against self-incrimination to

11

which he is entitled by law may not be subject to a criminal

12

proceeding, or to the civil penalty of s. 542.21(1) with

13

respect to the transaction to which he is required to testify

14

or produce documents.

15

with such a court order to testify or produce documents may be

16

adjudged in contempt and imprisoned until the time he purges

17

himself of the contempt.

18

(12)

Any natural person who fails to comply

While in the possession of the custodian and

19

under such reasonable terms and conditions as the Attorney

20

General or a state attorney shall prescribe, documentary

21

material, answers to interrogatories, and transcripts of oral

22

testimony shall be available for examination by the person who

23

produced such materials or answers, or by any duly authorized

24

representative of such person.

25
26

(13)

Nothing contained in this section shall impair

the authority of the Attorney General or state attorney to:

27

(a)

Institute civil proceeding under s. 542.22.

28

(b)

Lay before a grand jury of this state evidence

29

concerning a violation of this chapter, to invoke the power of

30

a court to compel the production of evidence before a grand

31
13
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jury, or to file a civil complaint or criminal indictment
2
J
4
5
6

alleging a violation of this chapter.
(14)

No person,

knowing or having reason to believe

that a demand pursuant to this section is pending, shall:
(a)

Alter, destroy, conceal, or remove any record,

document, or thing with the purpose of impairing its verity or
availability in such proceeding or investigation; or

a
9
10

(b)

Make, present, or use any record, document, or

thing, knowing it to be false.
(c)

Any person who violates any provision of this

11

subsection shall be guilty of a felony of the third degree,

12

punishable as provided in s. 775.082, s. 775.083, or s.

13

775.084.

lJ

(15)

When copies of documentary material made

15

available pursuant to an investigative demand are no longer

16

required for use in a pending proceeding, or absent any

17

pending proceeding, are no longer required in connection with

18

the investigation for which they were demanded, or at the end

19

of 24 months following the date when the material was made

w

available, whichever is sooner, all copies of the material

21

shall be returned, unless a request to extend the period

22

beyond 24 months has been filed in the court in which a

23

request for an order compelling compliance pursuant to

24

subsection (6)

25

require the return of any copies of the documentary material

�

that have passed into the control of any court or grand jury.

27

542.29

could be filed.

This subsection shall not

Duty of public officers.--In any investigation

�

and in any criminal or civil action commenced pursuant to this

29

chapter, it shall be the duty of all public officers, and

30

their deputies, assistants, clerks, subordinates, or

31

employees, to render and furnish to the Attorney General or a
14
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state attorney, when so requested, assistance and all
2

information available in their official capacity.
542.30

Jurisdiction and venue.--Without regard to the

4

amount in controversy, a suit or proceeding brought under this

5

chapter shall be brought in the circuit court in and for any

6

county in which the cause of action arose, where any defendant
resides, is found, or has an agent, or in which any act in

8

furtherance of the conduct prohibited by this chapter

9

occurred.

10

542.31

Action not barred as affecting or involving

11

interstate or foreign commerce.--No action under this chapter

12

shall be barred on the grounds that the activity or conduct

13

complained of in any way affects or involves interstate or

14

foreign commerce.

15

exercise its powers to the full extent consistent with the

16

constitutions of this state and the United States.

17

542.32

It is the intent of the Legislature to

Rule of construction and coverage.--It is the

18

intent of the Legislature that in construing this chapter, due

19

consideration and gr�at weight shall be given to the

m

interpretations of the federal courts relating to comparable

21

federal antitrust statutes.

22

include in this chapter the substantive provisions of Section

23

3 of the Clayton Act, 15 U.S.C. s. 14, shall not be deemed in

24

any way to limit the scope of s. 542.18 or s.

25

542.35

In particular, the failure to

542.19.

Remedies cumulatlve.--The remedies provided by

26

this act are cumulative of each other and of existing powers

27

and remedies inherent in the courts.

28

542.36

Continuing violations.--Violations commenced

�

prior to the effective date of this act and continuing after

JO

the effective date shall be actionable as provided in this

31

chapter.

The fact that any conduct occurred prior to the
15
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effective date of this act shall not affect its relevance in
2

proving that a violation of this chapter has occurred or is

3

occurring.

4

Section 2.

Sections 542.12 and 542.13,

Florida

5

Statutes, are transferred and renumbered as sections 542.33,

6

and 542.34,

Florida Statutes, respectively.

Section 3.

Sections 542.01, 542.02, 542.03, 542.04,

e

542.05, 542.06, 542.07, 542.08, 542.09, 542.10, and 542.11,

9

Florida Statutes, a re hereby repealed.

10

Section 4.

If any provision of this act or the

11

application thereof to any person or circumstances is held

12

invalid, the invalidity shall not affect other provisions or

13

applications of the act which can be given effect without the

ld

invalid provision or application, and to this end the

15

provisions of this act are declared severable.

16

Section 5.

This act shall take effect October 1, 1980.

17
18

19

20
21

22
23
2d

25
26
27
28
29
30

31
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SUMMARY:
A.

Present Situation:
Chapter 542, Florida Statutes, Florida's present anti-trust
law, has remained basically unchanged since it was
enacted in 1915. Entitled "combinations restricting
trade or commerce," chapter 542 prohibits trusts, defined
as a combination of capital, skill, or acts by two or
more persons, to "create or carry out restrictions in
trade or commerce," "to increase or reduce prices," or
"to prevent competition" (s. 542.01, F.S.). Violation
of the trust provisions is a third degree felony (not
greater than 5 years imprisonment and/or a fine not
exceeding $5,000 or an extended term of imprisonment if
convicted as a habitual felon).
Currently, the Attorney General is authorized to file
for corporate dissolution of a domestic firm or revocation
of license to do business for a foreign firm upon a
finding of violation of the provisions of chapter 542, F.S.
All contracts in violation of the anti-trust laws are
void and unenforceable.
Comprehensive federal antitrust legislation does exist
(the Sherman Act, Federal Trade Commission Act, Clayton
Act); however, these acts have jurisdictional limitations.
To apply the Sherman Act and the FTC Act, the activity
must be in the flow of or substantially affecting
interstate commerce. The Clayton Act is applicable
when those persons involved are engaged in interstate
commerce. Thus, it is conceivable that significant
anticompetitive activity can be beyond the jurisdiction
of federal law if it is intrastate activity.

B.

Effect of Proposed Changes:
The stated purpose of this bill is to complement the body
of federal law relating to restraints of trade or commerce
in order to foster effective competition in Florida.
Definitions - The definitions of the terms found in this
act are phrased in broad language in order to obtain
the desired goal of unfettered competition.
542.18 Restraint of Trade - The bill prohibits every
contract, combination or conspiracy in restraint of
trade. This language conforms to the language contained
in section 1 of the Sherman Antitrust Act (15 U.S.C. 1)
542.19 Monopolization - Actual monopolization, attempt
to monopolize, or a conspiracy to monopolize any part
of the trade in the state would be unlawful. This
provision conforms to language in section 2 of the Sherman
Act.
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Exemptions - Any activity exempt under Florida statutory
or common law, or exempt under the federal antitrust law
would be exempt from the provisions of this act.
Penalties - The bill imposes a civil penalty for restraint
of trade and monopolization. An individual in violation
of these sections could be subject to a civil penalty of
not more than $100,000. Any corporation or other legal
entity violating these provisions could be fined not
more than $1 million.
While a civil fine is considered remedial, a criminal fine
is punitive. Anyone who willfully violates the restraint
of trade or monopolization sections is guilty of a felony
punishable by a fine of not more than $1 million if a
corporation, or if any other person not more than $100,000
or 3 years imprisonment, or both.
The commencement of a trial seeking civil penalties under
this section bars a subsequent criminal prosecution for
the same violation based on the same acts. The commencement
of a criminal prosecution bars a subsequent action for
civil penalties for violation based on the same acts. But
neither a criminal nor a civil prosecution under this
section bars a subsequent suit for damages or equitable
relief.
Damages - Any person injured by a violation of this act
is entitled to recover treble damages plus costs of the
suit.
The court shall
defendant in an
where the court
issue of either

award attorney's fees to a prevailing
action for damages or equitable relief
finds a complete lack of a justiciable
law or fact on plaintiff's part.

The Attorney General, or a ■ tate attorney with written
permission from the Attorney General may seek to recover
treble damages as parens �atriae on behalf of residents
of the state. The court is authorized to exclude from
any recovery any amount which duplicates amounts previously
awarded, or which is allocable to natural persons who have
elected to exclude their claims, or which is allocable to
a business entity.
The bill specifies the procedures for any parens patriae
action.

1

Jud<p'ent as rima facie evidence - Any adverse judgment
against a de endant in either a civil or criminal action
by the state is prima facie evidence of a violation in
subsequent actions against that party. This does not
apply to consent judgments.
Limitations of Actions - When a civil or criminal
proceeding is instituted by the Attorney General or a
state attorney, the statute of limitations with respect
to any private cause of action which is based in whole
or in part upon any matter complained of by the enforcing
authority must be suspended during the pendency of the
enforcement proceeding and for one year afterwards.
Plaintiff in a private treble damage action must bring
suit within the period of limitation or within one year
after the conclusion of an enforcement action.
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Enforcement Authority - This bill would give the Attorney
General and state attorneys the power to commencA criminal
prosecution of antitrust violations. Criminal prosecutions
must be commenced by indictment. The Attorney General
or state attorneys could also participate in and appear
before a grand jury irrespective of the provisions of
chapter 905, Florida Statutes (dealing with grand jury
procedures).
The Attorney General may institute or intervene in civil
proceedings seeking any type of relief authorized by this
act or by the federal laws pertaining to antitrust, on
behalf of the state or on behalf of natural persons in
the state. This provision affords the Attorney General
broad authority to seek remedies for injured persons in
Florida or for the interests of the state.
542.28 Civil Investigative Demand - This section grants
the Attorney General, or a state attorney with proper
jurisdiction broad investigative powers prior to the
filing of a formal complaint or the impaneling of a
grand jury. A CID would be appropriate when the Attorney
General has reason to believe that a person has information
or possesses documents or tangible evidence relevant to
an investigation. The CID can require oral testimony
under oath, answers to written interrogatories under oath,
or production of documents or other tangible evidence.
The demand must be isaued in conformity with accepted
service of process requirements or by certified mail. It
must state the nature of the conduct alleged to have
violated this act or the federal antitrust laws, describe
with particularity the tangible evidence to be produced,
prescribe a date and time at which the person served must
appear or produce evidence (but the date may not be less
than 30 days from the date of service), and specify the
place and the person who is to conduct the examination or
take custody of any tangible evidence. Inspection and
copying must take place where the documentary material is
located, or at any other place agreed upon by both parties.
The parties may agree in writing to substitute copies for
the original documents.
The enforcing authority may not require the production
of documents, the submission of answers to written
interrogatories, or the giving of oral testimony if such
would be protected from disclosure under the standards
applicable to subpoenas and subpoenas duces tecum issued
in aid of a grand jury investigation, or under the
standards applicable to a discovery request under the
Florida Rules of Civil Procedure to the extent such
standards are consistent with the provisions of this act.
Prior to the appearance date specified in the demand, the
person served may petition the court to modify or set
aside the demand. The petition must state each ground
upon which petitioner relies in his request.
The enforcing authority is required to maintain the secrecy
of all the results of an investigative demand, except
disclosure may be made to any court or tribunal in
Florida, or to other law enforcement authorities of the
federal government or other state governments having
similar restrictions regarding confidentiality.
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When copies of documentary material are no longer required
in connection with a pending proceeding or an investigation,
or at the end of 2 years following the date the material
was presented (whichever is sooner), all copies must be
returned unless a request for extension has been filed.
Material which has passed into the control of the court
or a grand jury does not have to be returned.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
Those persons who could prove that they were the victims
of unreasonable anticompetitive practices would be able
to recover treble damages plus costs of the suit. Civil
penalties for restraint of trade and monopolization could
also be imposed, of not more than $100,000 for an
individual in violation, and not more than $1 million for
any corporation or other legal entity in violation.
Criminal fines are also possible under this bill of not
more than $1 million for corporations, and not more than
$100,000 for individuals who knowingly violate the
restraint of trade or monopolization provisions.
Litigating an antitrust case in federal court is a long
and expensive process. Frequently, antitrust cases are
settled before going to trial. Some of the delay and
expense could be reduced by having the litigation take
place in state courts. However, the precise economic
effect of this bill is not quantifiable.

B.

Government:
The Department of Legal Affairs has stated that
implementation of the proposed bill will involve no
additional costs to the State of Florida, due to the fact
that the Department already maintains an Antitrust
Section. However, this bill would greatly expand their
antitrust enforcement activities which could necessitate
hiring more attorneys, economists, investigators, and
staff.

III.

COMMENTS:

Technical Errors - None noted.

STATEMEi'. _ OF SUBSTF-�TIAL CHANGES CC _AINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL 400

1. Deletes the section providing that the fact that a
plaintiff had not dealt directly with the defendant would
not bar or limit recovery.
2. Requires the court to award reasonable attorney's fees
to a prevailing defendant in a civil action where the
plaintiff has presented absolutely no justiciable issue of
either law or fact.
3. Specifies that a state attorney may issue a civil
investigative demand (CID) only with the written consent
of the Attorney General. The section was further amended
to state that CID's may only be used in a civil antitrust
investigation.
4. Requires a CID to state the nature of the conduct
alleged to have violated the antitrust laws, and to
require any inspection or copying of documentary material
to be carried out at the place the material is located
unless another place is agreed upon by the parties. Upon
written agreement between the parties, copies may be
substituted for original documents.
5. Allows inspection of transcripts of oral testimony,
answers to interrogatories and documentary material,
produced pursuant to a CID, by the person who produced
such evidence.

Committee on

Commerce

J. ,1

1 -

Chairman or Staff Director
Cl4(4-74)

(File 2 copies with Committee Substitutes)

IJAfL:

April

26, 198r
SEilATE SHFF MMLYSJS MIO EWlOMIC !MPflCT ST/\TEME:H
R.f.illlf./'ICf.

SlM.LJl.l.�filOI\

1. Fort

Ma rtin

1. Com.

2. J. Civ.

2. ��-a�-;:;Ji) Alberdi
3.

3.
FLOR"-''
O[P.\l,1 .. ::.•;

SUBJECT:

Trade and Corrrnerce
I.

ACUJ)tl

p ,\. l·,;. ·,,

·1

----------

CS/SB 400 by Corrrnerce
Corrrnittee, Senators Hair,
Jenne and Dunn

SUMMARY:

A.

Present Situation:

Florida's present antitrust law, Chapter 542, was passed in 1915 and,
for the most part, has remained unchanged since then. Current provi
sions prohibit combinations in restraint of trade, discriminatory trade
practices, and monopolization of trade. Violation of these provisions
is a third degree felony (not more than 5 years imprisonment and/or a
SS,000 fine, with increased imprisonment for habitual offenders) with
the Attorney General being authorized to file, upon the finding of such
a violation, for corporate dissolution of a domestic firm or revocation
of license to do business for a foreign firm.

All contracts in violation of the antitrust laws are void and
unenforceable.

Comprehensive federal antitrust legislation does exist (the Sherman
Act, Federal Trade Commission Act, Clayton Act); however, these acts
have jurisdictional limitations. To apply the Sherman Act and the FTC
Act, the activity must be in the flow of or substantially affecting
interstate commerce. The Clayton Act is applicable when those persons
involved are engaged in interstate commerce. Thus, it is conceivable I
that significant anticompetitive activity can be beyond the jurisdiction!
of federal law if it is intrastate activity.
I
B. Effect of Proposed Changes:
I
The stated purpose of this bill is to complement the body of federal
law relating to restraints of trade or corrrnerce in order to foster
effective competition in Florida, with the more substantial changes in
the law discussed below.
1.

The definitions contained in the bill are expanded in order to
obtain the stated goal of the bill as well as to parallel federal
law.

I

2. The bill prohibits every contract, combination or conspiracy in
restraint of trade. This language conforms to the language con
tained in section 1 of the Sherman Antitrust Act (15 U.S.C. l).
Actual monopolization, attempt to monopolize, or a conspiracy to
monopolize any part of the trade in the state would be unlawful.
This provision conforms to language in section 2 of the Sherman Act. •,
Any activity exempt under Florida statutory or common law, or
exempt under the federal antitrust law would, howe·,er, be exempt
from the provisions of this act.
3.

This bill would give the Attorney General and state attorneys the
power to corrrnence criminal prosecution of antitrust violations.
Criminal prosecutions must be commenced by indictment. The Attor
ney General or state attorneys could also participate in, and appear
before a grand jury irrespective of the provisions of Chapter 905,
Florida Statutes (dealing with grand jury procedures).
The Attorney General may institute or intervene in civil proceed
ings seeking any type of relief authorized by this act or by the
Pa11e 1 of 4
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federal laws pertaining to antitrust, on behalf of the state or on
behalf of natural persons in the state. This provision affords the
Attorney General broad authority to seek remedies for injured per
sons in Florida or for the interests of the state.
4.

When a civil or criminal proceeding is instituted by the Attorney
General or a state attorney, the statute of limitations with respect
to any private cause of action which is based in whole or in part
upon any matter complained of by the enforcing authority is suspended
during the pendency of the enforcement proceeding and for one year
aftel""ards. Plaintiff in a private treble damage action must bring
suit within the period of limitation or within one year after the
conclusion of an enforcement action.

5.

Any adverse judgment against a defendant in either a civil or crimi
nal action by the state is prima facie evidence of a violation in
subsequent actions against that party. This does not apply to con
sent judgments.

6.

Any person injured by a violation of this act is entitled to recover
treble damages plus costs of the suit.
The court shall award attorney's fees to a prevailing defendant in
an action for damages or equitable relief where the court finds a
complete lack of a justiciable issue of either law or fact on plain
tiff's part.
The Attorney General, or a state attorney with written permission
from the Attorney General may seek to recover treble damages as
parens patriae on behalf of residents of the state. The court is
authorized to exclude from any recovery any amount which duplicates
amounts previously awarded, or which is allocable to natural persons
who have elected to exclude their claims, or which is allocable to a
business entity.
The bill specifies the procedures for any parens patriae action.

7.

The bill imposes a civil penalty for restraint of trade and monopo
lization. An individual in violation of these sections could be
subject to a civil penalty of not more than Sl00,000. Any corpora
tion or other legal entity violating these provisions could be fined
not more than $1 million.
Anyone who willfully violates the restraint of trade or monopoliza
tion sections is guilty of a felony punishable by a fine of not more
than $1 million if a corporation, or if any other person not more
than $100,000 or 3 years imprisonment, or both.
The corrrnencement of a trial seeking civil penalties under this sec
tion bars a subsequent criminal prosecution for the same violation
based on the same acts. The corrrnencement of a criminal prosecution
bars a subsequent action for civil penalties for violation based on
the same acts. But neither a criminal nor a civil prosecution under
this section bars a subsequent suit for damages or equitable relief.

8.

This bill grants the Attorney General, or a state attorney with
proper jurisdiction, broad investigative powers prior to the filing
of a fonnal complaint or the impaneling of a grand jury. A CID would
Page 2 of 4
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be appropriate when the Attorney General has reason to believe that
a person has information or possesses documents or tangible evidence
relevant to an investigation. The CID can require oral testimony
under oath, answers to written interrogatories under oath, or pro
duction of documents or other tangible evidence.
The demand must be issued in confonnity with accepted service of
process requirements or by certified mail. It must state the nature
of the conduct alleged to have violated this act or the federal anti
trust laws, describe with particularity the tangible evidence to be
produced, prescribe a date and time at which the person served must
appear or produce evidence (but the date may not be less than 30
days from the date of service), and specify the place and the person
who is to conduct the examination or take custody of any tangible
evidence. Inspection and copying must take place where the documen
tary material is located, or at any other place agreed upon by both
parties. The parties may agree in writing to substitute copies for
the original documents.
The enforcing authority may not require the production of documents,
the submission of answers to written interrogatories, or the giving
of oral testimony if such would be protected from disclosure under
the standards applicable to subpoenas and subpoenas duces tecum
issued in aid of a grand jury investigation, or under the standards
applicable to a discovery request under the Florida Rules of Civil
Procedure to the extent such standards are consistent with the pro
visions of this act.
Prior to the appearance date specified in the demand, the person
served may petition the court to modify or set aside the demand. The
petition must state each ground upon which petitioner relies in his
request.
The enforcing authority is required to maintain the secrecy of all
the results of an investigative demand, except disclosure may be made
to any court or tribunal in Florida, or to other law enforcement
authorities of the federal government or other state governments
having similar restrictions regarding confidentiality.

When copies of documentary material are no longer required in con
nection with a pending proceeding or an investigation, or at the end
of 2 years following the date the material was presented(1�hichever
is sooner), all copies must be returned unless a request for exten
sion has been filed. Material which has passed into the control of
the court or a grand jury does not have to be returned.
II.

ECONOMIC IMPACT ANO FISCAL NOTE:
A.

Public:
Individuals prevailing in legal actions based on unreasonable anti
competitive practices would be able to recover treble damages plus costs
of the suit. Civil penalties for restraint of trade and monopolization
could also be imposed, of not more than $100,000 for an individual in
violation, and not more than Sl million for any corporation or other
legal entity in violation. Criminal fines are also possible under this
bill of not more than Sl million for corporations, and not more than
$100,000 for individuals who knowingly violate the restraint of trade
or monopolization provisions.
Page 3 of 4
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Litigating an antitrust case in federal court is usually a long and
expensive process. Some of the delay and expense could be reduced by
having the litigation take place in state courts. However, the precise
economic effect of this bill is not quantifiable.
B.

Government:
The Department of Legal Affairs has stated that implementation of the
proposed bill will involve no additional costs to the State of Florida,
due to the fact that the Department already maintains an Antitrust
Section. However, this bill would greatly expand their antitrust
enforcement activities which could necessitate hiring more attorneys,
economists, investigators, and staff.

III.

COMMENTS:
An identical House Bill, CS/HB 701, has been favorably voted out of the
House Commerce Corrmittee and is now on the House Calendar.

IV.

AMENDMENTS:

None.
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SUMMARY:
A.

Present Situation:
Chapter 542, Florida Statutes, Florida's present anti-trust
law, has remained basically unchanged since it was
enacted in 1915. Entitled "combinations restricting
trade or commerce," chapter 542 prohibits trusts, defined
as a combination of capital, skill, or acts by two or
more persons, to "create or carry out restrictions in
trade or commerce," "to increase or reduce prices," or
"to prevent competition" (s. 542.01, F.S.). Violation
of the trust provisions is a third degree felony (not
greater than 5 years imprisonment and/or a fine not
exceeding $5,000 or an extended term of imprisonment if
convicted as a habitual felon).
Currently, the Attorney General is authorized to file
for corporate dissolution of a domestic firm or revocation
of license to do business for a foreign firm upon a
finding of violation of the provisions of chapter 542, F.S.
All contracts in violation of the anti-trust laws are
void and unenforceable.
Comprehensive federal antitrust legislation does exist
(the Sherman Act, Federal Trade Commission Act, Clayton
Act); however, these acts have jurisdictional limitations.
To apply the Sherman Act and the FTC Act, the activity
must be in the flow of or substantially affecting
interstate commerce. The Clayton Act is applicable
when those persons involved are engaged in interstate
commerce. Thus, it is conceivable that significant
anticompetitive activity can be beyond the jurisdiction
of federal law if it is intrastate activity.

B.

Effect of Proposed Changes:
The stated purpose of this bill is to complement the body
of federal law relating to restraints of trade or commerce
in order to foster effective competition in Florida.
Definitions - The definitions of the terms found in this
act are phrased in broad language in order to obtain
the desired goal of unfettered competition.
542.18 Restraint of Trade - The bill prohibits every
contract, combination or conspiracy in restraint of
trade. This language conforms to the language contained
in section 1 of the Sherman Antitrust Act (15 U.S.C. 1)
542.19 Monopolization - Actual monopolization, attempt
to monopolize, or a aonspiracy to monopolize any_ part
of the trade in the state would be unlawful . This
provision conforms to language in section 2 of the Sherman
Act.
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Exemptions - Any activity exempt under Florida statutory
or common law, or exempt under the federal antitrust law
would be exempt from the provisions of this act.
Penalties - The bill imposes a civil penalty for restraint
of trade and monopolization. An individual in violation
of these sections could be subject to a civil penalty of
not more than $100,000. Any corporation or other legal
entity violating these provisions could be fined not
more than $1 million.
While a civil fine is considered remedial, a criminal fine
is punitive. Anyone who willfully violates the restraint
of trade or monopolization sections is guilty of a felony
punishable by a fine of not more than $1 million if a
corporation, or if any other person not more than $100,000
or 3 years imprisonment, or both.
The commencement of a trial seeking civil penalties under
this section bars a subsequent criminal prosecution for
the same violation based on the same acts. The commencement
of a criminal prosecution bars a subsequent action for
civil penalties for violation based on the same acts. But
neither a criminal nor a civil prosecution under this
section bars a subsequent suit for damages or equitable
relief.
Damages - Any person injured by a violation of this act
is entitled to recover treble damages plus costs of the
suit.
The court shall
defendant in an
where the court
issue of either

award attorney's fees to a prevailing
action for damages or equitable relief
finds a complete lack of a justiciable
law or fact on plaintiff's part.

The Attorney General, or a state attorney with written
permission from the Attorney General may seek to recover
treble damages as parens patriae on behalf of residents
of the state. The court is authorized to exclude from
any recovery any amount which duplicates amounts previously
awarded, or which is allocable to natural persons who have
elected to exclude their claims, or which is allocable to
a business entity.
The bill specifies the procedures for any parens patriae
action.
Judgment as prima facie evidence - Any adverse judgment
against a defendant in either a civil or criminal action
by the state is prima facie evidence of a violation in
subsequent actions against that party. This docs not
apply to consent judgments.
Limitations of Actions - When a civil or criminal
proceeding is instituted by the Attorney General or a
state attorney, the statute of limitations with respect
to any private cause of action which is based in whole
or in part upon any matter complained of by the enforcing
authority must be suspended during the pendency of the
enforcement proceeding and for one year afterwards.
Plaintiff in a private treble damage action must bring
suit within the period of limit.:ition or ,,ithin nnc yc.:ir
.,rt,•r t-he ,·onclusion of an rnforc,•mrnt act·ion.
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Enforcement Authority - This bill would give the Attorney
General and state attorneys the power to commence criminal
prosecution of antitrust violations. Criminal prosecutions
must be commenced by indictment. The Attorney General
or state attorneys could also participate in and appear
before a grand jury irrespective of the provisions of
chapter 905, Florida Statutes (dealing with grand jury
procedures)
The Attorney General may institute or intervene in civil
proceedings seeking any type of relief authorized by this
act or by the federal laws pertaining to antitrust, on
behalf of the state or on behalf of natural persons in
the state. This provision affords the Attorney General
broad authority to seek remedies for injured persons in
Florida or for the interests of the state.
542.28 Civil Investigative Demand - This section grants
the Attorney General, or a state attorney with proper
jurisdiction broad investigative powers prior to the
filing of a formal complaint or the impaneling of a
grand jury. A CID would be appropriate when the Attorney
General has reason to believe that a person has information
or possesses documents or tangible evidence relevant to
an investigation. The CID can require oral testimony
under oath, answers to written interrogatories under oath,
or production of documents or other tangible evidence.

The demand must be issued in conformity with accepted
service of process requirements or by certified mail. It
must state the nature of the conduct alleged to have
violated this act or the federal antitrust laws, describe
with particularity the tangible evidence to be produced,
prescribe a date and time at which the person served must
appear or produce evidence (but the date may not be less
than 30 days from the date of service), and specify the
place and the person who is to conduct the examination or
take custody of any tangible evidence. Inspection and
copying must take place where the documentary material is
located, or at any other place agreed upon by both parties.
The parties may agree in writing to substitute copies for
the original documents.
The enforcing authority may not require the production
of documents, the submission of answers to written
interrogatories, or the giving of oral testimony if such
would be protected from disclosure under the standards
applicable to subpoenas and subpoenas duces tecum issued
in aid of a grand jury investigation, or under the
standards applicable to a discovery request under the
Florida Rules of Civil Procedure to the extent such
standards are consistent with the provisions of this act.
Prior to the appearance date specified in the demand, the
person served may petition the court to modify or set
aside the demand. The petition must state each ground
upon which petitioner relies in his request.
The enforcing authority is required to maintain the secrecy
of all the results of an investigative demand, except
disclosure may be made to any court or tribunal in
Florida, or to other law enforcement authorities of the
federal government or other state governments h,1ving
similc1r rrstrictions r0,3arciin<J conficlcnti,11 i.ty.

n, te...J.Jme 10, 198D

(Final)

Page __4______

SENATE STAFF ANALYSIS AND ECONOMIC IMPhCT STATEMENT
Analyst:
Staff Director:
Subject:

Fort
Martin
Combinations Restricting
Trade or Commerce

Bill No. And Sponsor:
C�/SB400by Commerce
Committee and Senator
Hair
Ch.80-28

When copies of documentary material are no longer required
in connection with a pending proceeding or an investigation,
or at the end of 2 years following the date the material
was presented (whichever is sooner), all copies must be
returned unless a request for extension has been filed.
Material which has passed into the control of the court
or a grand jury does not have to be returned.
II.

ECONOMIC I MPACT AND FISCAL NOTE:

A.

Public:
Those persons who could prove that they were the victims
of unreasonable anticompetitive practices would be able
to recover treble damages plus costs of the suit. Civil
penalties for restraint of trade and monopolization could
also be imposed, of not more than $100,000 for an
individual in violation, and not more than $1 million for
any corporation or other legal entity in violation.
Criminal fines are also possible under this bill of not
more than $1 million for corporations, and not more than
$100,000 for individuals who knowingly violate the
restraint of trade or monopolization provisions.
Litigating an antitrust case in federal court is a long
and expensive process. Frequently, antitrust cases are
settled before going to trial. Some of the delay and
expense could be reduced by having the litigation take
place in state courts. However, the precise economic
effect of this bill is not quantifiable.

B.

Government:
The Department of Legal Affairs has stated that
implementation of the proposed bill will involve no
additional costs to the State of Florida, due to the fact
that the Department already maintains an Antitrust
Section. However, this bill would greatly expand their
antitrust enforcement activities which could necessitate
hiring more attorneys, economists, investigators, and
staff.

III.

COMMENTS:
House Companion CS/HB 701 was substituted for CS/SB 400.
It was passed into law and is now Chapter 80-28.
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Trade and Cormnerce
I.

ACTJOII

SUMMARY:

A. Present Situation:

Florida's present antitrust law, Chapter 542, was passed in 1915 and,
for the most part, has remained unchanged since then. Current provi
sions prohibit combinations in restraint of trade, discriminatory trade
practices, and monopolization of trade. Violation of these provisions
is a third degree felony (not more than 5 years imprisonment and/or a
$5,000 fine, with increased imprisonment for habitual offenders) with
the Attorney General being authorized to file, upon the finding of such
a violation, for corporate dissolution of a domestic firm or revocation
of license to do business for a foreign firm.
All contracts in violation of the antitrust laws are void and
unenforceable.

B.

Comprehensive federal antitrust legislation does exist (the Sherman
Act, Federal Trade Corrmission Act, Clayton Act); however, these acts
have jurisdictional limitations. To apply the Sherman Act and the FTC
Act, the activity must be in the flow of or substantially affecting
interstate comerce. The Clayton Act is applicable when those persons .
involved are engaged in interstate conmerce. Thus, it is conceivable 1
that significant anticompetitive activity can be beyond the jurisdiction!
of federal law if it is intrastate activity.
Effect of Proposed Changes:

The stated purpose of this bill is to complement the body of federal
law relating to restraints of trade or corrmerce in order to foster
effective competition in Florida, with the rrore substantial changes in
the law discussed below.
1.

2.
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-
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The definitions contained in the bill are expanded in order to
obtain the stated goal of the bill as well as to parallel federal
1aw.

The bill prohibits every contract, combination or conspiracy in
restraint of trade. This language conforms to the language con
tained in section 1 of the Sherman Antitrust Act (15 U.S.C. 1).
Actual monopolization, attempt to monopolize, or a conspiracy to
monopolize any part of the trade in the state would be unlawful.
This provision confonns to language in section 2 of the Sherman Act.
Any activity exempt under Florida statutory or conman law, or
exempt under the federal antitrust law would, however, be exempt
from the provisions of this act.

3. This bill would give the Attorney General and state attorneys the
power to conmence criminal prosecution of antitrust violations.
Criminal prosecutions must be corrmenced by indictment. The Attor
ney General or state attorneys could also participate in, and appear
before a grand jury irrespective of the provisions of Chapter 905,
Florida Statutes (dealing with grand jury procedures).
The Attorney General may institute or intervene in civil proceed
ings seeking any type of relief authorized by this act or by the
Pa9e 1 of 4
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federal laws pertaining to antitrust, on behalf of the state or on
behalf of natural persons in the state. This provision affords the
Attorney General broad authority to seek remedies for injured per
sons in Florida or for the interests of the state.
4. When a civil or criminal proceeding is instituted by the Attorney
General or a state attorney, the statute of limitations with respect
to any private cause of action which is based in whole or in part
upon any matter complained of by the enforcing authority is suspended
during the pendency of the enforcement proceeding and for one year
afterwards. Plaintiff in a private treble damage action must bring
suit within the period of limitation or within one year after the
conclusion of an enforcement action.
5.

Any adverse judgment against a defendant in either a civil or crimi
nal action by the state is prima facie evidence of a violation in
subsequent actions against that party. This does not apply to con
sent judgments.

6.

Any person injured by a violation of this act is entitled to recover
treble damages plus costs of the suit.
The court shall award attorney's fees to a prevailing defendant in
an action for damages or equitable relief where the court finds a
complete lack of a justiciable issue of either law or fact on plain
tiff's part.
The Attorney General, or a state attorney with written permission
from the Attorney General may seek to recover treble damages as
parens patriae on behalf of residents of the state. The court is
authorized to exclude from any recovery any amount which duplicates
amounts previously awarded, or which is allocable to natural persons
who have elected to exclude their claims, or which is allocable to a
business entity.
The bill specifies the procedures for any parens patriae action.

7.

The bill imposes a civil penalty for restraint of trade and monopo
lization. An individual in violation of these sections could be
subject to a civil penalty of not more than $100,000. Any corpora
tion or other legal entity violating these provisions could be fined
not more than $1 million.
Anyone who willfullX violates the restraint of trade or monopoliza
tion sections is guilty of a felony punishable by a fine of not more
than $1 million if a corporation, or if any other person not more
than $100,000 or 3 years imprisonment, or both.
The coJTITiencement of a trial seeking civil penalties under this sec
tion bars a subsequent criminal prosecution for the same violation
based on the same acts. The corm,encement of a criminal prosecution
bars a subsequent action for civil penalties for violation based on
the same acts. But neither a criminal nor a civil prosecution under
this section bars a subsequent suit for damages or equitable relief.

8.

This bill grants the Attorney General, or a state attorney with
proper jurisdiction, broad investigative powers prior to the filing
of a formal complaint or the impaneling of a grand jury. A CID would
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be appropriate when the Attorney General has reason to believe that
a person has information or possesses documents or tangible evidence
relevant to an investigation. The CID can require oral testimony
under oath, answers to written interrogatories under oath, or pro
duction of documents or other tangible evidence.
The demand must be issued in confonnity with accepted service of
process requirements or by certified mail. It must state the nature
of the conduct alleged to have violated this act or the federal anti
trust laws, describe with particularity the tangible evidence to be
produced, prescribe a date and time at which the person served must
appear or produce evidence (but the date may not be less than 30
days from the date of service), and specify the place and the person
who is to conduct the examination or take custody of any tangible
evidence. Inspection and copying must take place where the documen
tary material is located, or at any other place agreed upon by both
parties. The parties may agree in writing to substitute copies for
the original documents.
The enforcing authority may not require the production of documents,
the submission of answers to written interrogatories, or the giving
of oral testimony if such would be protected from disclosure under
the standards applicable to subpoenas and subpoenas duces tecum
issued in aid of a grand jury investigation, or under the standards
applicable to a discovery request under the Florida Rules of Civil
Procedure to the extent such standards are consistent with the pro
visions of this act.
Prior to the appearance date specified in the demand, the person
served may petition the court to modify or set aside the demand. The
petition must state each ground upon which petitioner relies in his
request.
The enforcing authority is required to maintain the secrecy of all
the results of an investigative demand, except disclosure may be made
to any court or tribunal in Florida, or to other law enforcement
authorities of the federal government or other state governments
having similar restrictions regarding confidentiality.
When copies of documentary material are no longer required in con
nection with a pending proceeding or an investigation, or at the end
of 2 years following the date the material was presented(whichever
is sooner), all copies must be returned unless a request for exten
sion has been filed. Material which has passed into the control of
the court or a grand jury does not have to be returned.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
Individuals prevailing in legal actions based on unreasonable anti
competitive practices would be able to recover treble damages plus costs
of the suit. Civil penalties for restraint of trade and monopolization
could also be imposed, of not more than $100,000 for an individual in
violation, and not more than $1 million for any corporation or other
legal entity in violation. Criminal fines are also possible under this
bill of not more than $1 million for corporations, and not more than
$100,000 for individuals who knowingly violate the restraint of trade
or monopolization provisions.
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Litigating an antitrust case in federal court is usually a long and
expensive process. Some of the delay and expense could be reduced by
having the litigation take place in state courts. However, the precise
economic effect of this bill is not quantifiable.
B.

Government:
The Department of Legal Affairs has stated that implementation of the
proposed bill will involve no additional costs to the State of Florida,
due to the fact that the Department already maintains an Antitrust
Section. However, this bill would greatly expand their antitrust
enforcement activities which could necessitate hiring more attorneys,
economists, investigators, and staff.

I I I.

COMMENTS:
An identical House bill, CS/HB 701, was substituted for CS/SB 400 and
passed. CS/HB 701 has been enacted into law (Chapter 80-28).

IV.

At1ENDMEMTS:

None.

Page 4 of 4

Notice of

COMMITTEE MEETING

To

House of Representatives

March 14 ,

80

.. ,19.. _

Business and Commercial Law
---------------------------- subcommittee of
(atrike lf not applicabld
C_o_mm_e_rc
_ _ e_____________________ _
the Committee on ___

a.rn.
9:00 ito l
will meet in Committee Roo�m�_3_ 17
_ _,_ T_he
_ _C_a_,p
,__ _ _ _ ____- at1 2 : 00 noon ?f>XXX
March 31,
----- to consider :
�-1980
(dole)

1.

HB 456

Kirkwood

- Corporations

2.

HB 516

Hollingsworth

- Motion Pictures (PSI)

Thompson

- Health Studio Services

Sample

- Health Studio Services (PSI)

3.a.HB 571
b.HB 616

reproduced by
FLORIDA STATE ARCHIVES
DEPARTMENT OF STATE
R. A. GRAY

BUILDING

TaUahassee, FL 32399-0250
Serles

·,

Carton

22

4.

HB 590

Deratany

- Savings Assoc. Act (PSI)*

5.

HB 701

Moffitt

- Trade and Commerce (PSI/SFN)

6.

PCB 80-2

✓-i.

(At the request of the Department of State)
- Corporations

PCB 80-5

(At the request of the Department of State)
- Corporations not for profit

*HB 590 has been referred to this subcommittee because
its members sit as the Ad Hoc Subcommittee on Savings
and Loans.

Chairman

I certify this notice was received in the

·::n"\C\ •\ cb

I certify this notice was filed by me

Office of the Serge=t at Arms at \\ ·. "3 G

in the Offfra of the Sergeant at Arms and

o'clock, on

the Office of the Clerk on

I'--/, 19

Ss...Q..

1£0

�l,h I/

,

and copies have been sent to the

introducers of the bilis listed thereon
White - to be posted
Canary - Calendar

as required by House Rules 6.2 and 6.4.

P1nk - Computer

Goldenrod - your f1 le

11-14(1976)

llt�t*Se�;w

SUBCOM1 ! TTEE KEPORT
File with Parent
-------

House of Representatives

Committee

Commerce

To Chairman, Committee on
Subcommittee on

Business and Commercial Law

Date of meeting
3-31-80
Time
9:00 AM
Place ___31
_ �,_T_he_ _c_a�p_i_t_o_l______
_ 7

8 i 11 No .

FINAL ACTION:

HB

701

FAVORABLE
_.__
x
FAVORABLE WITH _8_ JiMENIMENTS
UNFAVORABLE

VOTE:

YFA

MFMRFR

X

Barrett, David

X

Flinn, Gene

X

Kirkwood, Larry

X

Silver, Ron

X

Fox, Roberta

NAY

YFA

Total
Yeas

NAY

MFMRFR

Total
Nays

5

reproduced by

FLORIDA STATE ARCHIVES

DEPARTMENT OF STATE
R. A. GRAY BUILDIN(;

Suhcomnittee Chairman

Tallahassee, FL 32399-0250

Serles / .'/

Carton

.:J_jj;_
SUBCOMMITTEE APPEARANCE RECORD

The following persons (other than legislators) appeared before the subcommittee
during consideration of this bill:
Representing

Name

Bill L. Bryant

Attorney General

Address

Florida

(If additional persons, enter on reverse side and check here_)
NOTE:

Please indicate by an "X" any State employee
appearing at the request of Subcommittee
Chairman

H-74(1976)

Received by Parent Committee:

Date __________

Received by ______ _

